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United States Court of Appeals fpr the 

District of Columbia 

a Supreme Court of the District of Columbia, 

Law No. 84033 

HARRY WARDMAN, PLAINTIFF, 

vs. 

THE WASHINGTON LOAN AND TRUST COMlPANY, 
A CORPORATION, TRUSTEE UNDER THE WILL 
OF HENRY DICKSON, DECEASED, DEFEN¬ 
DANT. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, That in the Supreme Court of 
the District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings had, 
in the above-entitled cause, to wit:— 

1 Declaration 

Filed Mav 22, 1934 

In the Supreme Court of the District of Columbia 

Law No. 84033 

HARRY WARDMAN, PLAINTIFF, 

vs. 

THE WASHINGTON LOAN AND TRUST COMPANY, 
A CORPORATION, TRUSTEE UNDER THE WILL 
OF HENRY DICKSON, DECEASED, DEFEN¬ 
DANT. 

Plaintiff sues the defendant for that: 

1. It is a duly incorporated banking and trust company 
doing business in the City of Washington, District ()f Co¬ 
lumbia, and was at all the times mentioned in this d^clara- 
tion. 
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2. The defendant is Trustee under the Last Will and 
Testament of Henry Dickson, deceased, duly appointed, 
qualified and acting as such. 

3. At the time of his death said Henry Dickson, deceased, 
was the owner in fee simple of certain real estate with the 
improvements thereon situated at Nice, France, known 
as the Hotel Busbv. His said Will gave a life estate in 
said property to Mrs. Mary Ann Busby, and contained 
amongst other things the following provision: 

“On the death of the said life tenant The Washington 
Loan & Trust Company is hereby authorized and empow¬ 
ered, as sooii after the decease of Mrs. Busby as prac¬ 
ticable, to sell and dispose of all of said real estate and 
after the payment of all expenses incidental to such sale 
to pay over, transfer and deliver the proceeds therefrom to 
the corporation, association or institution created in the 

residuarv clause of this mv last will and testament for the 
• • 

use and purposes to be set forth in the articles of incor¬ 
poration of said institution or society.” 

4. Said Marv Ann Busbv died before the sale of 
2 said property hereinafter mentioned. 

f). Plaintiff at all the times mentioned in this dec¬ 
laration was and still is a real estate broker, duly empow¬ 
ered as such. 


(5. During August 1927 said property was encumbered 
by a lease, which plaintiff is advised, and believes, and 
avers on information and belief, would expire about the 
first of the vear 1933. About August 1925 the defendant, 
through its officer and agent thereunto empowered, re- 
quested plaintiff to endeavor to interest one George Busby 
of Nice, France, to purchase the said Busby Hotel upon 
the death of Marv Ann Busbv, and either during or after 
the expiration of said lease at the price of $100,000.00, and 
agreed to pay plaintiff ten per centum of the purchase price 
should the said George Busby purchase said property. 

7. Plaintiff spent much time and effort to interest said 
George Busby to purchase said property, had much cor- 
repondence wi,th him, and plaintiff went in person to Nice, 
France, on two separate occasions to confer with said 
Busby, and did so, at great expense, and solely for the 
purpose of interesting him in the purchase of said prop- 
ertv, all with the knowledge of defendant. 
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S. Thereafter and on or about the 1st day of April, 1933, 
die defendant consummated the sale of said property to 
the said George Busby, at and for the purchase price of 
$ 100 , 000 . 00 . 

9. The defendant has failed and refused to pay plaintiff 
any sum in the premises. 

M IIEREFORE, plaintiff prays judgment against the 
defendant tor Ten Thousand ($10,000.00) Dollars with in¬ 
terest from the 1st day of April, 1933 and for his 
3 costs in this behalf. 

DA XIEL Til KAY WRIGHT 
PHILIP ERSIILER, 

Attorney* for Plaintiff 

Pica of Defendant 
Filed November 15, 1934 


The defendant. The Washington Loan and Trust Com¬ 
pany, Trustee under the Will of Henry Dickson, deceased, 
for plea to the declaration of the plaintiff, says: 

1. It admits that it is a duly incorporated banking and 
trust company, doing business in the City of Washington, 
District of Columbia, and was such at all times mentioned 
in said declaration. 

2. It admits that it is Trustee under the Last Will and 
Testament of Henry Dickson, deceased, duly appointed, 
qualified and acting as such. 

3. It admits that at the time of his death, said Henrv» 
Dickson, deceased, was the owner in fee simple of certain 
real estate, with the improvements thereon, situated at 
Nice, France, known as Hotel Busby. It admits that the 
last will and testament of said Henry Dickson devised a life 
estate in said real estate to Mrs. Mary Ann Busby and 
contained the provision set forth in Paragraph Three of 
said declaration. 

4. It admits that said Mary Ann Busby died before the 
sale of the said real estate known as Hotel Busby, men¬ 
tioned in said declaration. 

5. It admits that plaintiff at all of the times mentioned 

in said declaration was and still is a real estate 
4 broker duly empowered as such. 

G. It admits that during August, 1927 said real 
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estate was subject to a lease which would expire about the 
year 1933. It denies that about August, 1927 it, through 
its officer and agent thereunto empowered, requested plain¬ 
tiff to endeavor to interest one George Busby, of Nice, 
France, to purchase the said Bushy Hotel upon the death 
of said Marv Ann Busbv and either during or after the 
expiration of said lease, at the price of $100,000, and agreed 
to pay plaintiff ten per cent, of the purchase price should 
the said George Bushy purchase said property. 

7. It denies that plaintiff spent much time and effort to 
interest said George Bushy to purchase said property, 
had correspondence with him, and that plaintiff went in 
person to Nice, France, on two separate occasions to con¬ 
fer with said Bushy, and did so at great expense and solely 
for the purpose of interesting said Bushy in the purchase 
of said property, all with the knowledge of this defendant. 

8. It denied that on or about April 1, 1933 it consum¬ 
mated a sale of said property to said George Busby at 
and for the purchase price of $100,000. 

9. It admits that it has refused to pay plaintiff any sum 

of money, and denies that there is now due and owing, or 

will be due and owing by defendant as Trustee of the 

Last Will and Testament of Henrv Dickson, deceased, anv 

» * 

sum of money mentioned in said declaration, and denies 
that plaintiff is justly entitled to recover any sum of money 
whatsoever against this defendant, for or by reason of 
any contract or agreement alleged to have been made with 
the plaintiff by defendant, or any of its officers or 
5 agents acting on its behalf. 

ARTHUR PETER 
GEO. P. HOOVER 

Attorneys for Defendant. 

Supreme Court of the District of Columbia 

Wednesday, January 22, 1936. 

Session resumed pursuant to adjournment, Hon. PEY¬ 
TON GORDON, Justice, presiding. 


Come again the parties hereto, in manner as aforesaid, 
and the same jury that was respited yesterday and after 
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this cause is further heard and given to the jury in charge 
they upon their oath say they find for the defendant, by 
the direction of the Court. 

Whereupon, plaintiff waives his time within which to 
file a motion for a new trial, and judgment on the verdict 
is accordinglv ordered. 

Wherefore, it is considered that plaintiff take nothing 
by this action that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense 
to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by lis attor¬ 
neys of record, in open Court, notes an appeal to the 
United States Court of Appeals for the District cf Colum¬ 
bia; whereupon, an undertaking to act as a cosj bond is 
hereby fixed in the sum of One Hundred Dollars ($100.00) 
with leave to deposit Fifty Dollars ($50.00) cash with the 
clerk in lieu thereof. 

(i Memorandum 

February 4, 1936 | 

$50.00 cash deposit by Wright in lieu of bond on appeal. 

Assignment of Errors 
Filed March 5, 1936 


The Plaintiff assigns errors as follows: 

1. The Court erred in refusing to allow the witness, 

Harrv Wardman to testifv to the conversation ^vhich he 
» • 

had with Mr. Fdson after he signed the option, offered by 
the Plaintiff. 

2. The Court erred in excluding from evidence the letter 
of September 19, 1933 from Harry Wardman to John Joy 
Fdson. 

3. The Court erred in granting the Defendant ’s Motion 
to direct a verdict for Defendant. 

4. The Court erred in directing the jury to return a ver¬ 
dict for Defendant. 

5. The Court erred in rendering judgment for Defendant. 

6. Other errors apparent of record. 

DANIEL THEW WRldrHT 
Attorney for Plaintiff. 
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7 Supremo Court of the District of Columbia 

1 Monday, May 4, 1936. 

Session resumed pursuant to adjournment, Hon. PEY- 
TOX GORDON”, Justice, presiding:. 

[As of Aj)r. 2*2 ] 


Conie now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by his attor¬ 
ney submits to the Court his Bill of Exceptions taken at 
the trial of this cause and prays that the same be signed 
and made of record, nunc pm tunc, which is hereby accord¬ 
ingly done. 

Designation of Decurd 
Filed May 4, 1936 


-v. 


■M: 


* * *■ * # 


The (Jerk will prepare transcript for appeal in the 
above-entitled cause and include therein: 

1. Declaration 

2. Plea 

3. Judgment 

4. Memo. Security for costs 

5. Order allowing Hill of Exceptions 

6. This Order. 

DANIEL THEM WRIGHT 
, Attorney for Harry Ward-man 


8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, FRANK E. CUNNINGHAM, Clerk of the Supreme 
Court of the district of Columbia, hereby certify the fore¬ 
going pages numbered from 1 to 7, both inclusive, to be a 
true and correct transcript of the record, according to 
directions of counsel herein tiled, copy of which is made 
part of this transcript, in cause No. 84033 at Law, wherein 
Harry Wardnupi is Plaintiff and The Washington Loan 
and Trust Company, a Corporation, Trustee under the will 
of Ilenrv Dickson, Deceased, is Defendant, as the same re- 
mains upon the files and of record in said Court. 
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IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 12th dav of Mav, 1936. 

FRANK E. CUNNINGHAM, 

Ch rk. 

By CHAS. B. COFLIN, | 

Assistant Clerk. 

9 In the Supreme Court of the District of Columbia 

At Law No. 84,033. 

HARRY WAR DM AN, 1512 K STREET, N. W„ PLAIN¬ 
TIFF, 

vs. 

THE WASHINGTON LOAN AND TRUST COMPANY, 
A CORPORATION, TRUSTEE UNDER TltE WILL 
OF HENRY DICKSON, DECEASED, 9TH AND F 
STREETS, N. W., DEFENDANT. 

Bill of Exceptions. 

Be it remembered that the above-entitled cause came on 
for trial on January 21 and ending January 22, 1936, be¬ 
fore Mr. Justice Gordon, and a Jury duly impaneled and 
sworn to try the issues between the plaintiff and defendant, 
parties to the above-entitled cause, and proceedings were 
had, rulings made by the Court, and exceptions taken and 
noted as follows; and thereupon, after the jury fiad been 
duly sworn, the plaintiff, Harry Wardman, to maintain the 
issues on his part joined, after being duly sworn testified as 
follows: 

Mv full name is Harrv Wardman, mv business is real 
estate, building, and I have been in such for about 37 years 
in Washington. I knew the late John Joy Edson and John 
B. Lamer; my acquaintance with them was both business 
and social; I had had financial dealings with them, I bor¬ 
rowed a lot of money from them; I remember having a 
talk with both of them along in 1925. I then had plans 
about going abroad, I was going to London to see my 
mother and father; I had been in the habit of g^ing over 
there once or twice a year, and that was generally 

10 known in Washington. I recall that it was in the 
vear 1925 that I had the talk with Mr. Edson, or Mr. 

• i 7 
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Lamer, or both of them. It was about in June. With 

respect to thb conversation, Mr. Edson called me up from 

my office and asked me to come down to see him. So I went 

to his office, and while T was in his office he savs: “Are you 

going to London?” I said, “Yes, I am.” “When are you 

going?” “I am going in the next thirty davs.” So lie 

said, “I)o von know Nice well?” I said, “Well, I have 

been there verv often.” Tie savs, “Do von know the Busbv 

• • • » 

Hotel?” I faid, “I never heard of it, nor have 1 ever 
heard of Mr. Busby.” 

So then he went into particulars, tolling me this hotel 
belonged to Mr. Dickson, I think it was John Dickson, who 
built a home on Fourteenth Street about, I think it would 
be around Fourteenth and Ingraham Streets, in that sec¬ 
tion. He said, “Well, we have this property in the estate 
and I would like you to go down there and see if you can 
sell it for us.” 

lie at that time called in Mr. Lamer, and the three of 
us, in Lis office, he said, “ Do you think you can do any¬ 
thing with thjis property?” I said, “I will go down there 

and trv.” “How much, commission would vou want?” I 
• • 

said, “I want ten per cent and T will pay all my own ex¬ 
penses." 

This was in 19*25. and it was in the summer. I remember 
it so well because Nice is a winter resort—In stating the 
conversation 1 had with Mi 1 . Edson and Mr. Lamer, I am 
trying to use their exact words as near as I possibly can. 
We all came into the office and then Mr. Edson says, “You 
can go ahead and sell this property, and if you get $100,000 
for it we will pay you 10 per cent or $10,000.” 

So I went up to London inside of the next thirty 
11 davs, and then I went down there bv mvself the first 
time. As I say, it is a winter resort in Nice, and the 
place was deserted. So I went down to Nice and I located 
the Busbv Hotel verv easilv. I had no reason to go to Nice 
except the talk I had with those gentlemen. I wanted to 
make a deal for the building and sell it for the John Dick¬ 
son Estate and for no other purpose. So, after I located 
the man 1 talked to him about the property and the lease, 
and I asked him how much he would pay for it. Well, he 
would not give me any price. I asked him how much he 
would pay for the building, the hotel, the Hotel Busby. 
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lie would not give me any price on it, nor I could not do 
any dealing with him at all. Then I made some inquiries 
with the different real estate men that were in Xice, and 
I could not get very far with it for the simple reason that 
I did not know enough French, the French language. 

So, I came back with the little information I had gotten 
about the property, it was that the property was worth 
anywhere from $140,000 to $300,000, and I reported it back 
to Mr. Fdson when 1 returned, and told him that ]’ thought 
he was making a mistake to sell the property even for that 
amount of monev. So I savs “When I go back again next 
year in 1920, I will take an interpreter with me that I know 
from London, who can probably help the situation.” This 
man was in Paris. He was the man that had charge of the 
passport division during the war. 11 is name was Teddy 
Reed. I went back to Nice in the summer of 1920, and as 
near as 1 can tell you 1 think that would be either July or 
August. Altogether I went to Nice three times. I went the 
second time in 1926. 1 was interested in a hotel in 
12 London at that lime. That was in the commence 
ment of 1926. When 1 went to Nice the second time 
I took Tcddv Reed with me from Paris. lie was ai: 
can and spoke French like a native. 1 had knowr 
this country. As to what happened on the second 
Nice, I am kind of under the impression that 1 made a mis¬ 
take about the date on the second time. It was around 
Christmas time. It was getting late in the season, I re¬ 
member that. It may be that it was in December, 1925. 
It is a long time ago and I just cannot get it. 1 
was in the summer. I want to change that. It wa 
winter, I am sure. As to the date, it is coming tc\ me all 
right. I am coupling it up with some other things. My 
daughter was in Paris, my daughter Ellen, and tt must 
have been around January, December or January, because 
I went over there to see her Christmas. Ted Reed and I 
went down there together. That was after I had seen mv 
daughter, it was during the Christmas holidavs. On that 
occasion, we saw Busby and we spent a lot of time there, 
Ted Reed and 1, because I was verv much interested and I 

7 » 

was trying to get just as much money as we 'possibly could 


Ameri- 
him in 
visit to 


said it 
in the 


for this building. Reed, speaking French as well as 


took me to all the different real estate brokers, and in mak- 


lie did, 
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ing inquiries he got about the same results as I did when 
I could not understand French—just enough to talk to 
them in a wav in the French language—and we got these 
prices about the same, from $140,000— So we went back 
to Busby and Busby said to me, “Mr. Wardman, I will give 
$100,000 for ;this property; I will give $100,000 for this 
property.’- Then in the meantime Tom Pickford—(inter¬ 
ruption) That was on the second visit. Busby says, 

13 “I will give you $100,000 for it.” “Well,” I says, 
“will you write me a letter to that effect ?” He says, 

“I will go up and see the lawyer foi the Washington Loan 
& Trust Company.” It is a French name; you can get it 
from them. I; would remember it if 1 heard it. So he and 
I went up to this attorney to draw this contract, and then 
for some reason or another lie did not draw the contract, 
nor did he send us the letter for the $100,000. Ted Heed 
was with me at that time. I believe he is now at Davtona, 
Florida. I saw him about two vears ago. 

ft V 

I came back and reported this to Mr. Edson, that I could 
sell it for $100,000, but still I advised him not to accept 
$100,000 for it. I thought it was worth a good deal more 
money and I think it is today. So 1 said, “dust let it stand, 
and I will work on it the best I can.” You will see some 
correspondence that I prepared, but I do not see why I 
cannot use Tom Pickford in here. 

Thereupon the witness was handed what purported to 
be a copy of a letter marked Plaintiff’s Exhibit Xo. 1, and 
after examining the letter plaintiff testified: This is a copy 
of a letter that I wrote Mr. Busby upon my return here. 
It was mailed to Busby, and there are the prices just as I 
am telling vou. 

Thereupon the plaintiff offered in evidence copy of said 
letter, which was marked Plaintiff’s Exhibit Xo. 1, and 
is in words and figures as follows: 

14 Plaintiff's Exhibit No. 1. 


“Februarv 17, 1926. 

I • 

“Mr. George Busby, 

“Busby Hotel, 

“Xice, France. 

“Mv dear Mr. Busbv: 

« * 

“I was somewhat disappointed in not hearing from you 
regarding the Busby Hotel. 
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“Upon my return to Washington J took with the Wash¬ 
ington Loan & Trust Company the matter of a rental propo¬ 
sition, in which I knew you were very much interested. 
However, th ‘ trustees of the Washington Loan & Trust 
Company would not under any conditions consider a new 
lease or an extension of the present lease. As [ told you 

when I was there, thev are vorv anxious to have ihis estate 

• • 

settled and this property will undoubtedly be put on the 
market and sold. 

“I told them that from the information I was able to 
gather, T thought the property was worth about $130,000. 
However, thev have had information from other sources 
which lias led them to believe that the property is worth 
in the neighborhood of $140,000. I cannot help but agree 
that the price they are asking is about the right price. 

“It is not necessary for me to go into detail regarding 

this hotel. It has been in your mother's and your hands 

for the past fortv vears and von know more about its value 
• • • • 

than anyone else, and I really think you will make a mis¬ 
take if you do not purchase the property, because, as you 
very well know, when your lease expires the prop- 
15 erty will bring a much greater price. 

“You mentioned the fact that on account of not 
being a Frenchman you would have to pay tax of 35%. 
1 found out on good authority that this does not! apply to 
Englishmen and Americans on account of the treaty exist¬ 
ing between England and France to the effect that British 
subjects in France must be treated the same as French 
subjects and vice versa. This tax law would not be en- 
forced on account of this treaty, and I got this information 
from a very prominent lawyer in Paris and also from sev¬ 
eral persons who are connected with the diplomatic service, 
so you need not have any fear on this point. 

“If you are interested in purchasing the property and 
will send me a signed contract or authorization similar to 
the one enclosed for $120,000, together with a deposit, I 
will talk to the trustees and do my best to have tlujmi accept 
the same. I told them that I might have secured a proposi¬ 
tion from you for $110,000 if I had had a little more time, 
but they were not agreeable to selling for that amount. 

“I shall have to make another trip to London within 
the next ninety days and will probably be given an autliori- 
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zafion from the Trust Company to dispose of the Busby 
Hotel and the lot across the street to someone else if not 
to you. So please make up your mind, and don't throw 
away this opportunity of owning the property yourself. 

Yours very truly”, 

Plaintiff testified that there was enclosed with 
16 Plaintiff’s Exhibit 1 a form of contract which was 
then offered in evidence, marked “Plaintiff’s Ex¬ 
hibit 1-A”, and is in words and figures as follows: 

Plaintiff’$ Exhibit 1-A. 


“Mr. Harry Wardman, 
“Washington, I). C. 

“Dear Sir: 


“On my behalf, T authorize you to offer to the Washing¬ 
ton Loan & Trust Company, Trustees, the sum of $120,000 
for the purchase of the Busby Hotel, together with the 
unimproved lot opposite the hotel building, said property 
located in the oitv of Nice, France. 

“As an evidence of mv good faith, I hand vou herewith 
a draft for $2000 to be used as a deposit on account of the 
purchase price of said property. 

“This offer 1 is intended to cover the real estate and 
buildings, together with any furniture, fixtures and equip¬ 
ment located in the said hotel and belonging to the Wash¬ 
ington Loan & Trust Company, Trustees, for the John 
Dickinson Estate, and title to said property shall be good 
and marketable and the payment of the balance of the pur¬ 
chase monev to be made within ninety davs from the date 
of the acceptance of this offer. 

“Yours very truly,” 

Witness resuming testified: 

Busby never sent the form of contract back. I do not 
remember; I do not think he did. 

Thereupon there was offered in evidence a letter from 

Busbv dulv received bv witness marked “Plaintiff’s Ex- 
• • • 

hibit No. 2P’ which is in words and figures 
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IT Plaintiff’s Exhibit No. 2. 

“February 14, 1926. 

“II. Wardman, Esq., 

“Washington, D. C. 

“Dear Mr. Wardman: 

“I would have written to you before but I Ijave been 

delayed in getting the documents of the property including 

the land opposite the Hotel, after going into the matter 

thoroughly I find that there are many servitudes, what we 

call restrictions on the land now used for tennis. 

“You can only build a certain height and a certain depth 

and on one side not higher than seven meters, this takes a 

great value off the property! 

“I also find that the Hotel Busbv could not be raised 

* 

another floor or more under these conditions I am asking 
vou to do vour best for me. 

“We have another seven years lease perhaps nine with 

the new law. Mv Mother is still alive and in good health 

and mav live another few vears, that being the case she 

can renew me a lease for another 9 years. 

“You can understand that nobody would buy the prop- 

ertv under such conditions. 

% 

“Now do you think the Washington Loan & Trust Co. 
would accept sixty thousand dollars, that would allow them 
to get at once the interest on the capital which would make 
6,000 dollars per annum, say 7 years would make 42,000 
dollars so if you add this amount to the 60,000 dollars it be 
equal to 102,000 dollars. 

“I think this is a verv fair offer and they could 
18 then entirely finish with the Plstate in Europe. 

“With my kind regards and hoping to hear from 
you soon, 

“Yours sincerely, 

‘ ‘ (Signed) George Busby. '' 


Thereupon there were offered in evidence t\v|o letters 
marked respectively Plaintiff’s Exhibits Nos. 3 and 4, each 
of which was duly written and received as it purports and 
are in words and figures as follows: 
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Plaintiff's Exhibit No, 

“Mr. George iBusby, March 18tlu 1926. 

“Hotel Busby, 

“Nice, France. 


“Dear Mr. Busby: 

“Answering vonrs of February 14th, would say that I 
* • • 

have nut your letter before the Trustees of the Washing- 

ton Loan & Trust Company, and your proposition is so 

far out of the way that they will not even give it any con- 

» » * • 

sideration. 

“At the present time I am having some negotiations 

with a party regarding the lot on the op]>osite side of the 

street from the Busby Hotel, and I might add that I have 

an offer for the lot alone almost as much as you offer for 

the Hotel and the lot combined. 

“I shall be in Nice sometime in June to call upon the 

party making the offer for the lot, and I will also call to 

see you at that time, f think it will be advisable if von will 
• % 

be prepared to buy the Busby Hotel and I will sell the lot 
separately. 

“The i Washington Loan & Trust Comnanv will 

4 * « 

19 not under anv condition renew the lease, and it is 
absolutely necessary that these properties be dis¬ 
posed of to settle the estate of Mr. John Dixon. I have 
done overvthinu: in my power to have them see your side 
of this matter, hut tliev seem to have onlv one interest, and 
that is, as 1 said before, to dispose of the property and 
settle up the estate. 

“Sincerelv vonrs,” 

“Harry Wardman” 

Plaintiff's Exhibit 4. 

“Harry Wardman, Esq., 5th March, 1927. 

“Washington. 

“Dear Mr. Wardman: 

“I have pleasure in answering your two letters, and will 
give you now a few explanations. 

“All property in France is subject to French law and 
regulations. Mv mother having became ‘usufrutiore’ has 
the right to make a lease! not exceeding nine years! and 
before the nine years is up that is to say at the end of seven 


THE WASHINGTON LOAN AND TRUST COMPANY. 


15 


made bv 

. L. T. C. 

only that 
% 

le option 
jccept the 


years has the right to renew the lease for another nine 

years making in all eleven rears! two rears remain to run 
• ' * *• 

of the old lease and with the new one of nine rears makes 

* 

eleven years. 

4 ‘Anythins: happening to my Mother the lease 
her holds good but the rent has to be paid to the M 
you can understand now my position and not 
with new law that has just been passed I have t 
to remain on if I am willing to pay and a 
20 conditions, that is to say I hare the first choice which 
is a great protection for the lease holder! My mother 
may yet renew me a new lease in any case I hare now over 
seven years to run! perhaps ten, no one will buy :he prop¬ 
erty at the price you are asking and with this lease. 

“The land opposite the Hotel which of course is included 
in tlie lease has too many restrictions what we call servi¬ 
tudes, and on account of these obligations the land is just 
worth half the value. 

44 You say that you have a party that will offer more 
than vou are asking me well let them have it, and we might 
come to some arrangement with vour party. 

4 4 If you were in my place you would take up (he same 
attitude. 

4 4 'With kind regards, 

4 4 Sincerely vours, 

(Signed) 4 4 Geo. Busby / 3 

Thereupon there were offered in evidence two letters 
marked, respectively, Plaintiff’s Exhibits 5 and 6, each of 
which was dulv written and received as follows: 


Plaintiff's Exhibit 5. 


4 4 March 11J 1927. 

“Mr. George Busbv, 

“Hotel Busby, Nice, France. 

“Mv dear Mr. Busbv: 

* * 

4 4 It comes to me through an investigation that has been 
made in the past thirty days regarding your hotel and the 
lot across the street, that this property is very valu- 
21 able. In fact, the valuations placed on the property 
run from $150,000 to $200,000. 
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‘‘I am writing vou confidentially to sav that unless vou 

v * * * » 

do something ohickly, 1 am sure you are , 2 : 01112 : to lose the 
opportunity to buy this property. I believe that I can still 
get the trustees to sell it to you for $120,000. This is the 
very lowest price, and nothing: under this will be enter¬ 
tained. If you 1 do not accept this proposition by return 
mail, 1 am sure that you will not get the opportunity to 
buy it again. I am making this just as emphatic as I 
possibly can because 1 know this to be your last chance, 
and when you receive this letter, cable me whether or not 
you will take the property. 

“I think I can sell you the property for half cash and 

the balance to be paid $10,000 a year on mortgage for three 

years, at 6^r, and the $40,000 due at the end of the third 

vear. 

%> 

“This price of $120,000 must be net, with no expense of 

any kind whatsoever to the John Dixon estate. In other 

words, what 1 want to convey is that any expenses required 

by the French government in connection with a transfer of 

this kind, must be paid by you. 

“I am sure,'Mr. Busby, that what I have told in this 

letter is the truth, and that vou have no time for delav. 

* * 

“Sincerelv vours,” 

“Harry Wardman 

22 Plaintiff's Exhibit G. 

“March 24, 1927. 

“Mr. George Busbv, 

“Busby Hotel, Nice, France. 

“Mv dear Mr. Busbv: 

* 


“I am enclosiig copies of the will of the late Mr. Dickson, 
a letter to Mr. John B. Larner, President of The Washing¬ 
ton Loan & Trust Company from Jean Sauvan, Nice under 
date of December 11, 1920, and a copy of the lease between 
Mr. Dickson mid Mrs. Busby, dated March 30, 1905. 

“1 wish vou would read verv carofullv the details re- 
% % 

garding the lease and the disposition of this property upon 
the death of vour mother. The wav I construe this, vou 
are undoubtedly in danger of losing this property at any 
time. You will notice in the tenth paragraph of the will 
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same, that 
lart of the 


y to pur- 
ved up to 


in this will should, in any manner, contest the 
the property so bequeathed shall become a p| 

Dickson estate. 

“I just can't understand why you hesitate to purchase 
this property. I want to impress this on you vei 
The last time I saw you in Nice, 1 told you 1 would keep 
you posted should anyone else be considering the purchase 
oi this property. I might say now that 1 can get an offer 
tor more than I am asking you to give for it, anc I am rea¬ 
sonably sure that you are more or less familiar with the 
party in Nice who will purchase it. However, I can’t 
23 go into detail with this. 

“If you don’t exercise this opportunit 
chase, I am sorry, but I am sure that I have li 
my verbal understanding that I had with you, aijid will ac¬ 
cept the pending offer. 

“Sincerely vours,” 

‘ * Harry Warduan ’ ’ 

Witness resuming testilied: The papers that I refer to 
in this letter, that is, a copy of the will of Mr. Dickson, and 
a letter to Mr. John B. Lamer from Jean Sauvan, I got 
from Mr. Ldson. That Mr. Sauvan is the Washington 
Loan & Trust Company’s attorney in Nice. 

I want to make some comment on that letter. Where he 
states there are servitudes. There are many servitudes in 
France. Those servitudes are the same as th^ ancient 
lights that are used in building operations in different parts 
of London and France and Germany also, I think, where 
thev show shadows. If anv of the shadows front the sun 
or otherwise interfere with the light and ventilation, on 
account of the ancient lights you cannot build. 

Mv third visit to Nice I think that was in January, 1927. 

On the third visit 1 took a man with me from London, a 

man bv the name of Bick. I took him there with me as an 
* 

interpreter. I needed the interpreter for information that 
I could get from real estate brokers there. Sonjie of the 
real estate brokers could speak English but most 
spoke French. 1 mean that I was in contact witl 
tato brokers in Nice, that is, French real estate 


of them 
real es- 
brokers. 


to find out the value of this property. I went tq> see the 
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French lawyer the first time I was there. He spoke 

24 some little English. Some of the brokers spoke 
English and some of* them spoke French. 

As to what happened on the third trip, on that trip I 
took Mr. Bickiwith me. He was at that time manager of 
the Savoy Hotel in London, and we made all the inquiries 
that might be of benefit to us through real estate brokers 
for values of the properties. 1 did contact Mr. Busby on 
the last visit, and I did talk with him. The upshot of it 
was that there was not anvthing definite and he did not 
make me an offer. I did pay the expenses of these two 
gentlemen that I took with me, Mr. Reed and this other 
man. My total expenses to Nice on these three trips I 
would say they would run in the neighborhood of $1,500. 
I have not been reimbursed any of those expenses. 

I did hear that the property had been sold. I did see Mr. 
Edson when I heard that. I saw Mr. Meem, the present 
President, ami also Mr. Baden, who was one of the trust 
officers. It was Mr. Meem that I saw first, the President 
of tlie company. T did have a talk with him. I think it was 
in March of the year when this suit was filed, February 
or March, about that time. I do not remember the year. I 
haven't it at all clear in mv mind, but it was in the same 
year that the suit was filed. 

It wa s agreed between counsel that the suit was filed on 
May 22, 1034. 

Witness resuming testified: Reflecting on that, as to 
whether T did have this talk soon before the suit was filed 
or whether it was an appreciable time, no, it was later than 
that. It must have been later, because I talked with 

25 ATi*. Edson and then I waited some time. Mr. Peter 
wrote me a letter—that was quite some time after. 

It was a long time he was in answering me. It might have 

been almost a vear afterwards. 1 could not tell exactlv 

• * 

whether the suit was filed a year after I talked with Mr. 
Edson, because Mr. Peter was so long. When I got in touch 
with Mr. Edson he turned me over to Mr. Peter, and when 


I got in touch with him he was a long, long time in answer¬ 
ing the letter. .You have that letter. I knew I had three 
vears to do it in and 1 was not in anv particular liurrv. It 
might have been a vear after I had the talk with him that 
the suit was brought, because I gave him a lot of time. 


THK WASHINGTON LOAN AND TRUST COMPANl 


19 


That would be in 1933. As to the talk with Mr. 
sent me over to see Mr. Peter to settle the matter 
Peter. So I went over there. The fact of the n 


[Edson, he 
with Mr. 
atter was 


that Mr. Edson got so angry, and tlien 1 went ever there 

i „ i . 11_ i 1 *_ * _ 1. 1 IT 1 TIT ! 1 


to talk to him in a reasonable wav and 1 asked 

could not make the adjustment, that a deal had b<j 

I did not know Mr. Busbv or anvbodv else. I 

• • % 

the sale from Mr. Buck Meem. He was the first 
told me, but he did not know he was telling me 


(him if he 
)cn made, 
heard of 
one that 
I said. 


“How are you getting: along with the Nice matter?” He 
said, “We have sold the property.” This was the i:alk I had 
in 1933. The man that I call Buck was Mr. Har w Meem, 
President of the bank. As to whether there was anv further 


1 do not 
I do not 


talk between Mr. Meem and myself at that time, 

believe there was anything else regarding the— 

believe 1 talked anvthing regarding this case after he told 

me it had been sold. 1 do not know whether it was 

2(> the same day that I saw Mr. Edson, but it was right 

close on top of that. 1 went in and 1 said, “Mr. 

Edson, 1 understand that the Busby Hotel has been sold”, 

and lie became verv angrv. lie said, “You will have to go 

over and see Mr. Peter on this matter.” He told me tliev 

• 

got $100,000 for the property. Mr. Edson told me that. I 
said, “Mr. Edson. I understood you got $100,000 for it”, 
and he did not give me anv answer to it at all. I didn’t see 
Mr. Earner at that time. 1 think he had passed away. 1 
did talk with Mr. Peter. I had some correspondence with 
him, too. Mr. Peter didn't tell me how much they got for 

*i ° 

the property. 1 think Mr. Meem did tell me how much they 
got for it, he told me $100,000. 

Thereupon on cross-examination the witness further tes¬ 
tified: 1 first talked to Mr. Edson about this Busby prop¬ 
erty, which was a part of the estate of Henry Dickson, in 
1925. As to whether it was in August, 1925, that I had 
the talk with Mr. Edson that I have been telling the jury 
about, it is hard to give vou these exact dates. It is verv 
hard because sometimes I went to Europe in June and 
sometimes I went a little later, sometimes July. What¬ 
ever it was, it was about a month before I sailed. As to 
the conversation I had with Mr. Edson, I am trying to 

fell vou. When it is seven or eight vears it is not verv 
• - • * 

easv to think about dates, and it is hard to go back to 

•/ 

those dates, but I know Mr. Edson called me in there to 
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get George Busby interested in that property, and I know 
I have been to Nice three times. The first time I had the 
conversation with Mr. Edson it was in 1925, and I think it 
would be around June or July. I could not tell you 

27 exactly. It was in June or July of 1925. It was 
before I went to Europe; and Mr. Edson at that time 

told me that if I would get George Busbv interested in the 
property and if they sold it to George Busby for $100,000, 
that the Washington Loan & Trust Company would pay me 
$10,000. That is right. As to whether anybody else was 
present at the,time I had this conversation with Mr. Edson, 
he called Mr. Lamer over before he would let me go to 
try to get Mr. Busby interested. He called Mr. John B. 
Lamer in. The three of us together in the little office in 
the corner. I did not know Busbv. Mr. Lamer is now 
dead. He has passed away. Mr. Edson is also now dead, 
but he was not when I talked to him last about this matter. 
As to whether he died last summer, I know he has passed 
awav, but I lntve not aiiv date. As to whether 1 have anv 
writing about .this agreement which I say we entered into 
with Mr. Edson, I never wrote him any letter confirming it. 
I would never have had the nerve to ask him to write me a 
letter confirming the agreement. 1 did not have anv agree- 
ment in writing with the Washington Loan & Trust Com¬ 
pany. I do not think I had anything in writing. I do not 
think I did. I do not believe we had any contract except 
word of mouth for all three of us. 1 would not have the 
nerve to ask these men for anv letters. 1 do not remember 
that I had any contract in writing with the Washington 
Loan & Trust Company about this Busby property in Nice. 
I don't know whether 1 did or not. 

4% Q. Would you say that you did not? 44 A. I tell you I do 
not know. If it comes to mv mind in a minute I will 

28 tell you about it. 

Bv Mr. Hoover: 4 *Q. But vou never wrote them 
anv letter about this supposed agreement which vou had 
with Mr. Edson, did vou? 44 A. I am telling vou that I do 

7 » c 1 % 

not know. 

44 Q. You do not know? “A. Xo, sir. They knew about 
all of this correspondence here.” 

I went to Nice in the summer of 1925. This was after 
my talk with Mr. Edson, and I saw George Busby. As 
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to whether I had been told anything about the property 
by Mr. Edson and Mr. Lamer before I went to Nice in 
1925, I never knew there was anv Busbv. I knew noth- 
ing at all about the Busby Hotel or George Busby until 
they called me in and asked me if I thought I could go there 
and get George Busby interested in the purchase of this 
hotel for $100,000. They then told me what tjie property 
consisted of. There was the Busby Hotel, which was on the 
north side of the street, and there was an unimproved lot 
which was then used as a tennis court, but I could not 
tell you whether it was on the north or south, but I would 
say this. There was the hotel on one corner of this par¬ 
ticular street in Nice, the Busby Hotel was on one corner, 
and the lot immediately across the street was a vacant lot, 
both owned by the Trust Company as the Trustee of the 
Dickson estate. 1 got that information at that time from 
Mr. Edson and Mr. Lanier, and then I went to see George 
Busby during that trip to Europe in the summer of 1925. 
I could not come to any terms with him at all. When I came 
back from London in 1925 I saw Mr. Edson and 
29 talked with him, and I told him that I had been un¬ 
able to interest George Busby in the property. Then 
I went to Europe the second time, either in December, 1925, 
or in January, 1926. My daughter was in Paris, and I 
went to spend the Christmas holidays with her, and then I 
went down to Nice and again saw George Busby. That is 
the time I took Ted Reed along; and on that occasion I 

could not come to anv terms with Mr. Busbv. When I came 

• * 

back from that trip in 1926 1 saw Mr. Edson, and I did re¬ 
port to him that I had been unable to get Busby interested 
in the property. The fact of the matter was, I did not 
want him to sell it unless he could get $140,000. 1 could 

have made mv commission, but I told Mr. Edson. “This 
property is worth a lot of money,” being a hotel man and 
knowing what properties are worth. They told me that 
they were willing to sell it to George Busby for $100,000 and 
to pay me a commission of $10,000, which would m<pan $90,000 
net to them. That is the offer they gave me to give to 
Mr. Busby. 1 did not offer the property to Mr. Busby for 
$100,000. The reason 1 did not do that was because I 
thought it was worth more. 1 did not tell Busby that I 
was authorized to offer it to him for $100,000. I wanted 
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an offer from him. I wanted to keep it up, because I knew 
the man I was dealing with. I knew he was going to cut 
me down, and in one of those letters lie is talking about 
$60,000. We were all ready to close the matter up until 
we got up there with this French lawyer, and between the 
two of them jabbering in French and me not understanding 
them, there was something came along that led me to think 
some things that were very, very suspicious. I do 
.‘tO not know whether he was paying any attention to 
vou as vour attornev or not. I thought he was more 
interested in Bi|isby than he was in the Washington Loan 
& Trust Company. We went to see the French lawyer on 
the first visit in the summer of 1925. 

“Q. I understood you to say a few minutes ago that you 
could not get George Busby to talk anything at that time. 
A. Xo. I do not think so. 

”Q. Didn’t you just now tell the jury that? A. Didn’t 
I do what? 

“Q. Didn’t you just tell the jury that on the visit to 
Nice in 1925 vou could not get George Busbv to make anv 
offer on the property, and you came back and reported to 
Mr. Edson ? A. It brings tilings up in my mind. It is a 
long ways back, and it is just hard for me to tell.” 

I just cannot remember everything that occurred in 1925 
and 1926. It is a hard thing to do. It is not because I want 
to remember the things which I think important to myself. 

As to whether|it is not a fact that just within the last ten 
or fifteen minutes I told this jurv that on mv first visit to 
Nice in 1925 I could not get anv offer at all from George 
Busby, and came back and reported that to Mr. Edson, well, 
1 do not know how to answer that. I do not know that I did 
so testify within that period. As to whether, when I went 
back the second ,time in December, 1925, or January, 1926, 
I got an offer from Mr. Busby in a way, in which he 
31 said, “I will give $100,000 for this property”, but 
I held him up to $120,000. It is hard to tell whether 
it was the first or second time, unless something occurs. 1 
did testifv on mv direct-examination that I went there on 
this visit either in December, 1925, or in January, 1926, that 
1 saw Mr. Busby, there, that l had this man Ted Heed with 
me, that I spent a lot of time there, that I talked to a num¬ 
ber of real estatei brokers, and that I got the same result. I 
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think Busby did offer $100,000 on that occasion, 
did. As to whether I am sure about that, the 
matter was that lie offered me $100,000, and \\j 


I think he 
fact of the 
lien we izrot 


finished with these lawvers the whole thine,- was off at that 
time, but here are the letters which show that 1 kept on 
working on these tilings mvself. 1 sav that on this visit 
in December, 1925, or January, 1926, Mr. Bujd)y offered 
$100,000, but we did not make any terms. W 
finished talking to this lawver the thing was oil 


len we got 
ff, the deal 


was off, and he said, ‘‘1 will write you”, and following this 


ring to teli 
December, 
jr to me of 


you remember, here are his own letters. 1 am ti 
you as well as 1 can what happened either in 
1925, or in January, 1926. He did make an off( 

$100,000, and then I did go to see his lawyer to have this 
put in writing. He did not make any terms. The terms 
were followed up with my letter, because he dic| not know 
just how to handle it. We went to see the lawyer, and 
finally he and Busby talked in French, and that t could not 
understand. This lawver Sauvin that we Ivent to see 
32 spoke English, but I did not know what {hey spoke 
in French. I do not know what they spoke 
I know what he said to me in English. He said, 
better not do it at this time.” He said that 
He said. “You had better not make this offer right at this 
time.” Mr. Busby spoke English, he said when we came 
out of there, “We will just have to let this lay off for a little 
while. This lease has got seven or eight years to run,” 


in French. 

“You had 
to Busbv. 


what Mr. 
le lawver. 


and he stopped the deal. 1 do not remember 
Busby said to me at the time I was there with t 
I think the lawyer stopped the deal, if you want tj) know. I 
cannot tell vou what he said because I cannot remember 

%r 

that far back. I went off with Mr. Busby to his office and 

we had dinner together, and he simply said, “M 

this stand and see if vou cannot buv it for me 

* • 

That is about all. He didn’t sav how much less. 

•> 

what he says in this letter. You can ask me tl 
want me. The first thing I know you will have i|ne believ¬ 
ing that I have not been to Nice. 

V 1 

Thereupon the attention of the witness was 


e will let 
for less.” 

You see 
at if vou 


called to 


the carbon copy of a letter written by the witness to Mr. 
Busby, dated February 17, 1926, Plaintiff’s Exhipit No. 1. 
As to whether this letter undertook to state tire facts to 
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Mr. Busby when I wrote what is in that letter, inv answer 
is, I would not say so. As to what I was writing to him 
about, I was trying to make a deal, and I was trying to 
change his mind about what he wanted to do. I did not 
think the Washington Loan & Trust Company ought to sell 
this property for $100,000; and I did advise them against 
selling it. I advised both of them. I advised Mr. 

33 Edson and Mr. Lamer. That was when I came back 
the firsts time in 1925. In 1925 I advised them not 

to sell it for $100,000. In my letter of February 17. 1926, 

to Mr. Busby, I said, “I was somewhat disappointed in not 

hearing from vou regarding the Busbv Hotel. Upon mv 

return to Washington I took up with the Washington Loan 

& Trust Company the matter of a rental proposition, in 

which I knew vou were verv much interested.” Mr. Busbv 

« • % 

had told me he wanted to rent the property. He wanted to 
get an extension of the lease. In that letter I stated to Mr. 
Busbv: 

“However, the Trustees of the Washington Loan Sc Trust 
Company would not under any conditions consider a new 
lease or an extension of the present lease. As I told you 
when I was there, thev are verv anxious to have this estate 
settled and this property will undoubtedly be put on the 
market and sold. 

“I told them that from the information that I was able 
to gather, I thought the property was worth about $130,000. 
However, thev have had information from other sources 
which led them to believe that the property is worth in the 
neighborhood of $140,000. I cannot help but agree that the 
price they are asking is about the right price.” 

At the time I wrote this letter that this property was 
worth about $130,000, I did have information that it was 
worth that. I thought it was worth more. As to where I 
did get mv knowledge as to its value, well, we talked with 
these different real estate brokers in Nice, and I thought it 
was worth $200,000, and I think it is worth $200,000 today, 
and you cannot duplicate it for $200,000. In this 

34 letter I state that someone in the Washington Loan 
& Trust Company told me that they had information 

from other sources which led them to believe that the prop- 
ertv was worth in the neighborhood of $140,000. I think it 
was Mr. Edson who told me that. In this letter I said to 
Mr. Busbv: 

ft 
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“If you are interested in purchasing the property and 
will send me a signed contract or authorization similar to 
the one enclosed for $120,000, together with a deposit, I will 
talk to the trustees and do my best to have them accept the 
same. I told them that I might have secured a proposition 
from you for $110,000 if I had had a little more time, but 
they were not agreeable to selling for that amount.” 

At the time I wrote that letter I now sav that Mr. Edson 

% 

had authorized me to endeavor to interest Mr. Busby in the 
sale of the property at $100,000. As to why I said in the 
letter to Mr. Busbv, “I told them that I might have secured 
a proposition from you for $110,000 if I had had a little 
more time, but they were not agreeable to selling for that 
amount”, as to whether that was so or not, they would have 
sold it at any time for $110,000. 

“Q. You tell Mr. Busby in this letter that theWashing- 
ton Loan & Trust Company would not sell it for $110,000? 
A. Well, 1 probably did. 

“Q. Why did you do that? A. Because I wanted to get 
him— 

“Q. (interposing) You were telling him aij untruth, 
weren’t vou? A. You might call it that. 

95 “Q. Not what I call it. It was an untruthful state¬ 

ment, wasn’t it? A. It was a salesman's statement, 

ves. You can call it—I do not care what vou call it. You 
• •- 

can call it an untruth if vou want to.” 

They authorized me to sell it for $100,000, and according 
to mv statement, 1 was to get $10,000. I would lnive gotten 
10 per cent. As to whether I was to get 10 per cent or was 
to get $10,000, well, I was supposed to get the $10,000 if we 
sold it for $100,000. I was not to get anything in excess of 
$10,000. I was to get $10,000 commission. If I had gotten 
$14-0,000 1 would have only taken $10,000 myself. I was 
going to get $10,000 for this sale if I made the sale for 
$100,000. If I had sold it for $120,000 I would have said 
$10,000 was enough under the conditions, that pays me and 
that is all I want. I would not have taken anything in 
excess of $10,000. 

It looks to me as if my letter to Mr. Busby of February 
17, 1926, and his letter to me of February 14, 1926, crossed 
in the mail. Mr. Busby’s letter of February 14, 1926, speaks 
of these servitudes, and then he makes the suggestion of an 


uary 
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offer of $60,000. I remember that letter. Following that I 
replied to Mr. Busby by letter dated March 18, 1926, Plain¬ 
tiff’s Exhibit No. 3, in which I said: 

“Answering vours of February 14th, would sav that I 
have put your letter before the trustees of the 'Washing¬ 
ton Loan & Trust Company, and your proposition is so far 
c»ut of the wav that tliev will not even give it anv considera¬ 
tion.” 

As to whether I did submit to someone in the 

36 Washington Loan & Trust Company Mr. Busby’s 
letter of February 14th, in which he offered $60,0*00, 

I showed the letter to Mr. Edson, and he said he would not 
even consider it. He would not look at it. In my letter to 
Mr. Busby of March 18th, 1926, I say: 

“At the present time I am having some negotiations with 
a party regarding the lot on the opposite side of the street 
from the Busby Hotel, and I might add that I have an offer 
for the lot alone almost as much as vou offer for the hotel 
and the lot combined.” 

I remember such an offer. It was from Teddy Peed. He 
is the fellow that went down there with me. He was living 
in France. As to whether I took him down there as a trans¬ 
lator, well, he was dealing especially in real estate at that 
time. He is a real estate man in Paris. I did not take 
him down the second time. At the time I wrote this letter 
of March 18, 1926, which has just been read, to the effect 
that I was negotiating with a party regarding the lot on the 
opposite side of the street, and had an offer for that lot 
almost as much as the hotel and lot combined, I say that 
I did have an offer from Mr. Reed. I did not have an offer, 
but what I did' have was just like any other real estate 
broker, Peed said, “I think I can get you so much for this 
lot.” I did not have a bona fide offer. I said in the letter 
I had an offer because he said, “I think I can get you $60,000 
for this lot on the corner.” I did not know when I wrote this 
in the letter that I was trying to hornswoggle Mr. Busby. 
1 did not, because Mr. Busby wanted me to come in with 
him and buy it for nothing and give me the differ- 

37 ence. He said, “I will give you $20,000 if you 
can buy it for $60,000”, and I was not buying it for 

Busbv or anvbodv else. In the letter of March 18, 1926, 1 
said, “I shall be in Nice sometime in June to call upon the 
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party making the offer for the lot, and I will also call to 
see von at that time.” 

“Q. At the time you wrote this letter, was there a party 
in Nice who had made you an offer on this lot across from 
the Busby Hotel? A. I did not say anything about Nice. 

“Q. Let us see if you did not. I will read your language: 
‘I shall be in Nice sometime in June.’ A. That is it. 

“Q. Mo call upon the party making the offer for the 
lot/ A. That would not signify any thing, George. 

“Q. It would signify that you were calling on a party in 
Nice. A. I might have picked him up in Paris and gone 
down to Nice.” 

At the time I wrote this letter of March 18, 1926, to 

George Busby and told him “I shall be in Nice sonlietime in 
' » 

June to call upon the party making the offer for the lot, 
and I will also call to see you at that time”, when I wrote 
that letter and used the language which has just been read, 
there was not a party in Nice who had made an offer for 
this lot. When I received the letter from George Busby 
dated March 5, 1927, Plaintiff’s Exhibit No. 4, I did take 
that up with the Washington Loan & Trust Company. I 
think 1 remember that Mr. Edson took a sea trip in 
38 March, 1927. I think he did come back in April. I 
wrote a letter to George Busby on March 11, 1927, 
Plaintiff’s Exhibit No. 5, in which I stated: 

”1 am writing you confidentially to sav that unless you 
do something quickly, I am sure you are going to lose the 
opportunity to buy this property. I believe that I can still 
get the trustees to sell it to you for $120,000. This is the 
very lowest price, and nothing under this will be enter¬ 


tained. If you do not accept this proposition by] return 
mail, 1 am sure that you will not get the opportunity to buy 
it again. 1 am making this just as emphatic as 1 possibly 
can because I know this to be your last chance, anjl when 
you receive this letter, cable me whether or not you will 
take the property.” 

At the time I wrote him and told him, as this letter states, 
that “you can still get the property for $120,000; this is the 
very lowest price”, it is a fact that the trust company was 
then willing to take $100,000 for the property. 1 concealed 
that from Mr. Busby. I did not take an option on this prop¬ 
erty to buv it myself. 

. * 
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Thereupon there was handed to the witness a paper bear¬ 
ing date April 16, 1927, and after looking at it witness tes¬ 
tified that he recognized his signature on it. 

I signed that. That is mv signature there. I entered 
into that contract. I identify that paper as containing my 
signature and I recognize the signature of Harry G. Meem, 
who was then Vice President of the Washington Loan & 
Trust Company. That paper is dated April 16, 1927. 

Thereupon by agreement of counsel the said paper dated 
April 16, 1927, was offered in evidence by the defen- 
39 dant, without prejudice to the right of the defendant 
to move for a directed verdict at the close of the 


plaintiff’s case. Said paper was marked “Defendant’s Ex¬ 
hibit Xo. 1”, and is in words and figures as follows: 

“On this 16th day of April in the year 1927, for a valu¬ 
able consideration the undersigned, The Washington Loan 
and Trust Company, a corporation existing under the laws 
of the United States relating to the District of Columbia, 
as trustee under the will of Henrv Dickson, herebv grants 
unto Harry Wardman, his heirs, executors, administrators 
and assigns, an option to purchase the following real es¬ 
tate and the improvements thereon: The Hotel Busby, 
known as numbers 36 and 38 Rue du Marechal Jofifre, for- 
merlv Rue Cotta, located on the North side of said Rue du 
Marechal Jofifre in the City of Nice, Aipes Maritimes, in 
the Republic of France, and also certain unimproved prop¬ 
erty located on the South side of said Rue du Marechal 
Jofifre, the said property being all the real estate in the City 
of Nice abutting on said Rue du Marechal Jofifre held by 
the said The Washington Loan and Trust Company as trus¬ 
tee under said will. 


“The price of said property to be one hundred thousand 
dollars ($100,000.00), payable thirty-five thousand dollars 
($35,000.00) cash in standard gold coin of the United States 
of America of the present standard of weight and fineness, 
and the balance of sixty-five thousand dollars ($65,000.00) 
to be secured by a first mortgage on the property sold, and 
to be payable twenty thousand dollars ($20,000.00) in one 
year, twenty thousand dollars ($20,000.00) in two 
40 years, and twenty-five thousand dollars ($25,000.00) 
in three years! from date of sale, with interest at six (6) 
per centum per annum, payable semi-annually, on all of the 
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said deferred payments, and the bonds or notes represent¬ 
ing said deferred payments, and the interest thereon, to be 
also payable in standard gold coin of the United States of 
America of its present standard of weight and fineness. 

“Said property is to be conveyed to the purchaser free 
and clear of encumbrance, with a marketable title save and 
subject, however, to the life estate of Mary Ann Busby of 
the City of Nice, and also subject to outstanding leaseholds 
thereon and to certain conditions and restrictions in the 
deed conveying the property to the said Henry Dickson, 
and to certain other conditions and restrictions set forth 
in the will of said Henry Dickson, and further subject to all 
laws, rules, reservations and restrictions of the Government 
of France, applicable to and enforceable against said prop¬ 
erty. If said title is not marketable as aforesaid, and is 
not free and clear of encumbrance save and subject only to 
what has been set forth herein, this option shall be |null and 
void and neither the said Wardman nor the said Trust Com¬ 
pany shall be responsible to the other on account of any¬ 
thing herein or growing hereout. 

“It is expressly understood and agreed that the price 

named herein shall be net to the Washington Loan and 

Trust Company, trustee as aforesaid, without deduction for 

any commission, expense of conveyancing, examination of 

title, attornev’s fees or for anv tax which mav be 
* * » 

41 imposed by the Republic of France or the United 
States of America, all of which shall be assumed and 
paid by the purchaser. 

“This option shall lie valid only for a period ot ninety 
(90) days from the date hereof, time being of its essence, 
and settlement according to the terms hereof shall be made 

• i 

at such place as mav be designated bv The Washington 
Loan and Trust Company. 


“THE WASHINGTON LOAN AND TRUST COMPANY 
“A.P. Trustee under the Will of Henry 

J.J.E. Dickson, Deceased, 

By Harry G. Meem Vice Pt. 

PI a r r v W a r d m a n ’ ’ 

9 / 

Witness resuming testified: I entered into the contract 
for option with the Washington Loan & Trust Company on 
April 16, 1927, under the terms of which I was given an 
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o])tioii by tliqt company to purchase this property at tlie 
price of $100,000, paying $35,000 in cash and the balance 
to be secured bv a mortgage pavable in one, two and three 
years, as stated in the option. As to whether it is not a fact 
that my third visit to Nice was after 1 obtained this option 
dated April 16, 1927, well, I am under the impression that 
I did not go to Nice until January—in January, 1927. It 
is not a fact that I did not go to Nice on the third visit until 
after I got this option. 1 do not mean 1 went to Nice on the 
third visit before I got the option of April 16, 1927. I 
think I went to Nice in about January, 1927. As to whether 
I do not know as a fact that I did not go there for the 
42 third visit until after I got this option, well, I never 
followed that option up. That was sent by mail. I 
think I got back in 1927 in Februarv or March, sav March 
or April. It Was in the spring, and then afterwards I got 
that from them after that, but I never went back to Europe, 
because I started to get in trouble. Mv letter to Mr. Busbv 
dated Februarv 17, 1926, was written shortlv after I re- 
turned from the visit to mv daughter in Paris. So that fixes 
about the time I got back, when I was there in Europe in 
December, 1925, and January, 1926. The first visit was in 

1925, and I went to Nice bv mvself. The next visit was in 

1926. That is the one when 1 went in December, 1925, and 
staved there through January, 1926. As to whether it is 
not a fact that I did not go back to Europe again until after 
l obtained the option on the 16th of April, 1927, 1 never 
used that option. It is not a fact that after I got the option 
I did go to see Mr. Busbv and trv to get him to buv the 
property. I do not think 1 did. I do not know whether I 
did or not. I am trving to get it in mv mind now, I have 
not been to Europe since 1 got that option. I was in Wash¬ 
ington when I wrote the letter of March 11,1927, and in that 
letter I urged him to pay $120,000.00 for the property, and 
told him that was the lowest amount that the company 
would accept. 

“Q. And then you turned around and got the option from 
the company yourself.* A. Yes.” 

“Q. On April 16, 1927, for $100,000.00, didn't you? A. 
Yes.” 

“Q. After you got that option, you say you never went 
to Europe? A. No.” 
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“Q. You never did anything about it? A. Yes.” 

“Q. What did you do? A. I had Ted Reed working on 
this deal for me. He and I went to work, me on this end 
and he on the other.” 

After I got the option I kept it. As to whajt I did in 

43 the way of trying to sell this property so that I could 
exercise the option, I believe that Teddy Keed was 

working on it. I did not do anything except just the cor¬ 
respondence. The last letter 1 have produced is a letter 
which is dated March 24, 1927. That was before 1 got the 
option which ran for 90 days. After I got the opti on, as to 
what I did personally, well, 1 was not in Europe. The only 
thing we could do was just like working for two brokers, 
and Ted Reed was there. He probably had been here in the 
meantime. 1 do not remember what I did, because 1 want 
to tell you this, there has been no time that I have not talked 
to Mr. Edson about this deal. I have worked seven vears 
on this tiling. 1 have worked for seven years on this job. 

“Q. You did not tell the truth when you wrote these 
letters that I have just called your attention to. A. Yes— 
it is very easy for you to say that, but when I am selling 
something to a man like this I will put any prices 1 want. 
“Q. You mean, when you are selling property you will 

tell anv falsehood vou want to? Is that what vou mean? 
* * %. 

A. Yes. 

“Q. That does not apply— A. (Interposing) It is just 
as much as you are trying to make me do now. There is 
no difference. 

“Q. I am trving to get at the truth from you. A. I would 

v * v.-' * 

like to get it from you too. You know this is a legit- 

44 imate deal and I have worked on it for seven solid 

vears. 

* 

“Q. I do not know anything of the kind. A. Yes, you do.” 
“Q. What did you personally do after getting this op¬ 
tion, in the wav of trving to get George Busbv to buy the 
property? A. I worked on Mr. John Joy Edson aijd—” 
(Mr. Hoover interposes) 

As to whether I did write to Mr. Busby about this prop¬ 
erty or see him in connection with it, or talk to him after I 
got this option, I cannot tell that. You will have to get that 
from dates. 1 cannot tell. After 1 got this option of April 
16, 1927, during the years 1927, 1928, 1929, 1930, 1931 and 
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1932, as to what I did do in the wav of Irving to sell this 
property to George Busby, the only thing I did do more 
than anything iclse was to talk to Mr. Edson about it. It 
is correct that I do not remember ever having written to 
Mr. Busby or having seen Mr. Busby or talked to him about 
it after that. 

I told on mv direct-examination that some time in 1933 
I got some intimation that this Busby property in Nice had 
been sold; that is right. The first time 1 heard it had been 
sold to this man, well, the first time—it would be about the 
time that you have a copy of Mr. Peter’s letter. That is 
as near as I can make it. 


Thereupon the following occurred: 

“Bv Mr. Hoover: 

“Q. The letters are not evidence in this case, Mr. Ward- 
man. I have no objection to letting Judge Wright examine 
the letters with, a view of fixing the date, if he wants to do 
that. Do vou want to do that ? 

“Judge Wright: I do not know whether it would help. 

“Mr. Hoover: I am not offering the letters in evidence. 
The letters of a type that are not admissible in evidence 
under well known rules of law. But I say I have no objec¬ 
tion to fixing the date by that. 

“Judge Wright. Suppose you let him see that. 
45 I do not know what the date was. 

“Mr. Hoover. I will hand it to him to refresh his 
recollection as to the date, without the letter being offered 
in evidence (handing paper to witness). 

“Judge Wright. Mr. Wardman, is there anything in 
there that refreshes your recollection as to when you first 
heard of it ? 


“Mr. Hoover. And when vou first sav Mr. Meem and 

•> • 

Mr. Edson? 


“The Witness. Well, I think it was about—you see, I 
did not bother myself—” 

“By Mr. Hoover: 

“Q. (Interposing) I am asking you to try and fix the 
date, Mr. Wardman ? That is all we are doing now. A. 
You mean when I found it out? 

“Q. When you went to see Mr. Edson and Mr. Meem, as 
you have testified? A. I think that was around March or 
April. 
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“Q. March or April of 1933? A. I think so. T am not 
positive, but I think it was. 

“Q. Well, that is your best recollection, about March or 
April of 1933. Which one did you see first? A. Mr. Edson.” 

I first saw Mr. Meem. As to the conversation T had with 
Mr. Meem, T said, “Mr. Meem, I understand that vou have 
sold the Nice property, Mr. Busby’s property, 5 ’ and he 
said, “Yes; that is him; we got out of that good.” I do 
not think he said much of anything except—I think that 
covers what he said. He said that they had sold the Nice 
property. T said, “How much did you get for it? and he 
said, “$100,000.00.” I remember now that lie did say they 
got $100,000.00. T am positive of that. I had this conver¬ 
sation in Mr. Mecm’s office, and there was)—no one 


40 there except Mr. Meem and myself. That was only 
just in the same course of events that I went to see 
Mr. Edson. After I had this talk with Mr. Medm, as to 
when I did see Mr. Edson, oh, I think I let it run over for 
a few months. I do not think T said anything or did any- 
thing with it, because I was just contemplating wliat to do. 
I do not think I saw him for several months after that, 
but I cannot tell you positively. I cannot tell you. I do not 
know. I have not any recollection at all about when it was. 
It was a long time I am sure, because Mr. Edson was very 
ill. I went to see him when he got better. It mi^ht have 
been six months after, 1 do not know when it was. I know 
he was very ill for quite some time. As to whether he was 
ill when T went to see him, I think he was pretty ill for a 
long time before he passed away. As to what was his con¬ 
dition when I talked with him at the time T saw him, well, 
I do not think that he was particularly normal, because I 
had to leave him. I do not think he was particularly normal. 
I had to leave him because he apparently was so angry that 
1 thought he would have apoplexy. I did talk with him. 
The conversation with him was, I said, “I understjood you 
have sold this property and this commission is cojming to 
me. There has been at no time that this thing has been 
going along—1 know you are working on time—tqere has 
never been a time when you have not said you woi]dd take 
care of me when the deal was through”, and alllwejittosee 
him was to pay me my expenses. Tie said, “You go over to 
see Mr. Peter.” He said, “There are other people looking 
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at this property besides you/’ As to whether that is all 

the conversation I had with him, I had to leave him. 

47 I thought he would die on my hands. I have told 

all the conversation I had with him. I do not know 

as a fact that this property was never sold to George 

Busbv. Thev told me it was. Buck Meem told me it was. 
• • 

As to whether I never testified that Mr. Meem told me 
who it was sold to until just now, I suppose you did not 
ask me. 

“Q. Didn’t I ask you to tell everything that Mr. Meem 
told vou? A. I do not know what is in vour head. 

“Q. Can’t you remember back five minutes, when I asked 
you to relate the whole conversation you had with Mr. 
Meem ? A. Yes. 

“Q. Did you tell us anything about Mr. Meem— A. (In¬ 
terposing) Xo, I did not. 

“Q. (Continuing) —having said that this property was 
sold to George Busbv? A. Xo.” 

I now say that Mr. Meem told me that this property had 
been sold to George Busby. I am positive of that. I did 
talk to someone else at the Washington Loan & Trust Com¬ 
pany other than Mr. Meem and Mr. Edson. I talked with 
Mr. Baden. I could not give the date, but I talked to Mr. 
William H. Baden, the trust officer, who is sitting over 
there in the court room. I can not give vou the time when 
I saw him afterwards. I saw Mr. Meem first, and I saw 
Mr. Edson before I saw Mr. Baden. I saw Mr. Meem first, 
then I think I saw Mr. Edson, then I think I saw Mr. Baden. 

I could not tell you what time it was I saw Mr. 
4 S Baden. It was all about in the same time. I think 

it was right after I saw Mr. Edson. A while ago 
I told you I saw Mr. Meem and then I waited a long time 
before I saw Mr. Edson, and that is correct. As to whether 
I did not see Mr. Baden until after I had seen Mr. Edson, 
I do not remember. I cannot tell about when it was. 1 
will tell you how it was, I was in Mr. Baden’s office on 
another matter. I said to Mr. Baden, “I understood you 
sold the Hotel Busby at Xice”, and he said, “Yes.” That 
is all the conversation I had with him. I never had any 
conversation with him as to the price it had been sold for: 
I do not think so. I never had any conversation with him 
as to who had purchased the property. He did not tell me. 
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He simply said the property had been sold and did not 
name the price nor the name of the purchaser. I do not 
think he did. 

Thereupon, on redirect-examination witness further tes¬ 
tified as follows: 

Relating the circumstances under which this so-called 
option was prepared, as to how that came about, well, in 
1927 1 was expecting to go to Europe. Explaining how 
this so-called option came into existence, it came int^ exis¬ 
tence because I was going* to Europe and I was goind down 
to see Mr. Busby and try to effect a sale. That is i’liat I 
told the officers of the Washington Loan & Trust Conlipany. 
The Washington Loan & Trust Company wrote that option. 
It was prepared at the Washington Loan & Trust Com¬ 
pany. I first saw it after it was prepared. I got it from 
the Washington Loan & Trust Company in Mr. Lafner’s 
office. There had been no talk between me and the officers 
of the Washington Loan & Trust Company about a 
49 paper before this was prepared, not that I remem¬ 
ber. As to why I went to the Washington Loan & 
Trust Company to get that paper, they telephoned }ne to 
come down and get the option. Mr. Larner told rjne to 
come down there and get the option. At that time there 
had been talk about it. There had been talk between Mr. 
Larner and me. We had talked about it. I think I brought 
up the conversation first. I said, “I have got to have 
something to >how this man—I’ve got to have something to 
show this man if I can get this man to sign the contract 
that I can sign the contract. Otherwise the whole thing 
will fall through and there is the result.” lie said, “f will 
give you an option.” I cannot just remember how lopg it 
was after 1 had that talk with him that he telephone^! me 
to come down there and get it. It was just two or jhree 
days. The initials down at the bottom of the paper, “A.P.” 
and “J.J.E.”, one is Arthur Peter, who is Attorned for 
the Washington Loan & Trust Company. He was not there 
when I signed the paper. The other initials look to me like 
John Jov Edson. The initials are in his handwriting. It 
was signed up by the Washington Loan & Trust Company 
when I went down there. It was all finished, and I did sign 
it there. I signed it there in front of Mr. Larner. The 
paper starts off by saying, 4 ‘On this 16th day of April in 
the year 1927, for a valuable consideration.” I did not pay 
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them anything for it. I did not give them anything at all 
for it. I gave thorn nothing. I never got anything for it 
and I never gave anything for it. I never gave a thing 
and never received anything. Something occurred in mv 
financial affairs shortly after that changed my plans about 
going to Europe in 19*27, and since then I have not 

50 been to Europe and have not been able to go. At the 
time T signed this paper I did then have it in mind to 

go to Europe pretty shortly. That is what it was done for. 
It was simply my financial embarrassment that prevented 
me from going. 

Thereupon there was read to tiie witness a quotation from 
one of his letters: “I shall be in Nice some time in June 
and call upon the party making the offer for the lot. I 
will also call to see you at that time.” 

As to whether at that time there was anvbodv else be- 
sides Ted Reed who was negotiating for the purchase of 
this property, there was. It was Tom Pickford’s son. He 
lived between Monte Carlo and Nice. As to how far Monte 
Carlo is from Nice, it is all in that immediate section, just 
a few miles apart, that is all. 

“Q. Had you talked yourself with Mr. Tom Pickford 
about it ? A. Yes, I had myself talked with Tom Pickford 
about it.” 

Tom Pickford was a Washington man, the father of 
this bov. I had known him for 40 years.' Tom Pickford 
and I had talked about the purchase of this hotel for his 
son. I talked to Pickford and Mr. Pickford’s son. I should 
say that the son was a man of independent means. He 
got his monev from his mother. As to how long he had 
been living in France and near Monte Carlo, well, he must 
have lived there several years. He was in the Consular 
Service there. I saw the son when I was there on that occa¬ 
sion in Nice. When I went back there in 1927 I did see 
young Pickford in Nice. As to whether at that time 

51 I had a discussion with him as to the purchase of 
the property, well, Tom Pickford, his father, brought 

it up to me. i He now owns the Lafayette Hotel here in 
Washington. I saw Tom Pickford in Nice at that time. I 
saw Tom Pickford in Nice, he was there too. He is origi¬ 
nally a Washington man. 

Thereupon the witness was asked the following question: 
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“Q. You were asked whether or not, after this so-called 
paper, called an option, was handed to you at the Wash¬ 
ington Loan & Trust Company, what if anything you did 
with respect to your effort to sell the property’ to Mr. 
Busby, and you started to say that you had had some talk 
with Mr. Edson about that. What were they?” 

To which question counsel for the defendant objected, 
which objection the Court sustained, and to the ruling 1 of 
the Court counsel for plaintiff noted an exception which 
was dulv entered noon flic minutes of the Court. 

• i 

"Resuming, witness testified: I do not recall whether 
anything was said at the time this so-called option was 
given to me by the officers of the trust company, or either 
of them, that they would communicate this option to Mr. 
Busby. T do not remember anything about it. I do not 
think so. 


Thereupon witness was shown a cablegram and, after 
examining it, testified that he did send that to Mr. Busbv. 
Thereupon the said cablegram was offered in evidence, 
marked “Plaintiff’s Exhibit Xo. 7”, and is in words and 
figures as follows: 

“April 16\ 1927. 

52 “George Busby, Busby Hotel, Nice, France. Sorry 
your property has been sold subject to your mother’s 
estate and your lease. Wardman.” 

Thereupon on recross-examination the witness testified: 

I wrote Mr. Busby two letters, oik* dated March 11, 
1927, in which I stated that the trustees would sell the prop¬ 
erty for $120,000.00, and that was the lowest price that 
they would sell it for. Then I wrote him another letter on 
March 24, 1927, and sent him a copy of the will of Henry 
Dickson, and I mentioned the lease and the effect his 
mother’s death would have on the property. For fhe first 
time T have produced this cablegram of April 1(3, 1927. 
That was the cablegram sent by me to George Biisby. I 
had not heard from George Busby between the I date I 
wrote these two letters on March 11, 1927, and March 24, 
1927, up to the time T sent this cablegram of April 16, 
1927. I had not talked with him. I had not been to see him, 
and I had not received any letter from him. As to whether 
1 did send this cablegram after 1 signed this option, it must 
have been the same day. 1 sent the cablegram after 1 
signed the option. In the cablegram I am referring to 
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Toni Pickford as the person to whom the property had 
been sold. I met him right here on the street. I did not 
sell the property to Tom Pickford. but lie told me he had 
bought it. The cablegram reads: “Sorry your property has 
been sold subject to your mother's estate and your lease.” 
I mean to tell vou that I saw Tom Pickford that daw on 
the 16th of April, after I had gotten this option, and he 
told me he had bought this property. As to whether 
53 that was the basis of inv cablegram to Busby, I sent 
that cablegram to Busby because Tom Pickford—I 
met him on F Street, and he said. “I bought that prop¬ 
erty.” As to how he could buy it if I had the option, it 
must have been before I got the option on the same day. 
T was dealing for the option for several days before that. 
I do not remember that I had been dealing for this option 
some time in March, 1927. I do know I had been dealing 
about the option about a month before I finally got it. I 
had been dealing for the option. It was their suggestion 
about the option. I went down there and suggested to them 
that I was going over to see this man. 

“Q. And you wanted before going to get an option so 
that if you could sell him the property at higher than 
$100,000.00 you could make the difference2 “A. I did not 

sav anything about the difference, because there was no dif- 
• • * • 

ferenee to be made. 

“Q. Vou were there— “A. (Interposing) It would not 
have made any difference what we had gotten. All I would 
have got was one commission. 


“Q. But vrtu had the option to buy it for $100,000.00? 
“A. It would not have made anv difference— 

“Q. (Interposing) Just a minute. “A. Vou just be care¬ 
ful what vou sav. 

• • 

“Q. I was dareful. “A. Vou have no right to say that I 
would take the difference.” 

“Mr. Hoover, “I have the right, and I will continue to 


sav it. 


* * 


I do not think that in March. 1927, while Mr. Ed- 
54 son was awav on a sea trip, that I was dealimr with 
Mr. Lamer trying to get that option. I do not think 
so. That is the best answer I can give. I was not. As to 
whether it is not a fact that Mr. Lamer had me wait until 
Mr. Edson came back and then I got an option at my own 
request, and it was executed on the 16th of April, 1927, 
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well, that option was given to me for one purpose only, 
that if I could get this man to sir’ll a contract I could sign 
that contract, and it had nothing to do with the $120,000 or 
any money that I might make over that, because I would 
not have taken it. This option was given to me so that I 
could get this man to sign a contract for $100,000. I was 
not going to sell the man the property for $100|,000, the 
same amount that I had an option for. Of course I was 
going to sell him when I had gotten to him. I asked him 
$120,000, because I knew the man I was dealing with, and 
I had $20,000 to fall on, but it was not for me personally, it 
was for the John Dickson heirs. If I could have gotten 
$120,000.00 1 would buv it, but I told him particularly “I 
can not get you more than a hundred from this man.” 
They knew what I was doing. Aside from the men who 
are now dead, the living ones knew what I was djoing. I 
do not mean to toll vou that thov gave me this option so 
that I could go over and buy this property for $100,000. If 
T could get this man signed up for $100,000.00 then I would 
have signed the contract myself. 

The basis of this telegram which T sent to Busby on April 
16th is that Tom Pickford met me on the street and told 
me he had bought the property. As to whether he told xne 
he had bought the property before or after I had 
.">;*) this option, it is pretty hard for me to tell that. As 
to whether he told me before I got the option or 
afterwards, they both being on the same day, I will tell you, 
Judge, it is hardly possible for me to sign an option on a 
piece of property and at the same time know th^t Tom 
Pickford had told me that he had bought the property. I 
do not know whether I sent this telegram before the option 
was handed to me or afterwards. I do not remerrjber. I 
certainly would not have seen him and wired if I had had 
the option. 

“Q. You would not have got the option without calling it 
to the attention of the trust company if Pickford had told 
you he had bought the property, could you? Ho\y could 
you have gotten an option if Pickford had already jbought 
it? A. I could not have taken the option. 

“Q. Well, you did take it? A. Yes. j 

“Q. Did you tell the Washington Loan & Trust Company 
before you took the option, or did you tell anybody in the 
Washington Loan & Trust Company before you took this 
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option, that Pickford had told you he had bought the prop¬ 
erty? A. Yes. 

44 Q. Whom did you tell ? A. I told—well, I would uot say. 
I can uot answer that. 

44 Q. What ? A. T can not answer that."’ 

Thereupon the witness was recalled to the stand 
5G and the following occurred: 

“Bv Judge Wright: 

44 Q. Mr. Wardman, vou recall vesterdav that Mr. Hoover 
produced to you this letter which you had written to Mr. 
Edson, purporting to he dated September 19, 1933. Was 
that written at that time, on that date, the date it bears? 
A. Yes.” 

Whereupon the said letter was offered in evidence by 
plaintiff and is in words and figures as follows: 

4 4 Harry Wardman 
Washington, D. C. 

44 1512 K Street, N. W., 

I “September 19, 1933. 

4 4 Mr. John Joy Edson, 

“Equitable Building Association, 

“Washington, D. C. 

44 Mv dear Mr. Edson: 

% 

“I understand that you sold the property at Nice, France, 
for the John J|)ixon Home, to the party that I went to see 
on two different occasions. I went to a great deal of ex¬ 
pense and devoted a lot of time in this matter, in fact, I 
took a man with me to Nice from London who spoke French. 

44 You promised me that if this sale went through that 
you would see that I got a commission of 10%, however, I 
am not going to ask you for the 10%, but my expenses were 
about $1,000.00 in trying to effect this sale and I 
57 think that T should he reimbursed for at least the 
expenses which I incurred. 

Verv trulv vours, 

Harrv Wardman” 

•* 

Counsel for defendant objected to the letter being re¬ 
ceived in evidence, the Court sustained the objection, and 
to the ruling of the Court counsel for plaintiff then and 
there noted an exception which was duly entered upon the 
minutes of the Court. 


THE WASHINGTON LOAN AND TRUST COMPAN 


41 


Witness resuming testified: 1 did see this lady Mary 
Ann Busbv in Nice. She was the mother of George Busbv. 
She was the lady who had the lease on the property. I 
saw the ladv in Xice on the occasion of my first visit. I do 
not think I saw her later. 1 just saw her once. 

Thereupon the following occurred: 

“Q. In the last conversation which you had with Mr. 
Edson, the last personal conversation, did you and he talk 
at all about that lady?” 

To which question counsel for the defendant Objected, 
whereupon counsel for the plaintiff stated if the| witness 
were permitted to answer he expected to prove by! the wit¬ 
ness that in the last of the conversations, when M|\ Ward- 
man had said that he was not able yet to get a| definite 
proposition from Mr. Busby, that Mr. Edson and he dis¬ 
cussed the fact that the woman was not yet dead, and that 
they could not sell the property until she died, and |that Mr. 
Edson then said to Mr. Wardman, “There is njo hurry 
about it, anyhow, until the woman dies, and let u<|; let the 
matter drag along.” 

“The Court: I do not think I ought to loti you go 
58 into that. 

“Judge Wright: We reserve an exception and 
make the proffert already made. 

“The Court: Yes.” 

Witness resuming, testified: I spoke about Mir. Peter 
being a lawyer for the Washington Loan & Trust Company. 
IIis office was in the same building. As to whether \ signed 
this so-called option in his office, T think I signed it| in Mr. 
Lanier’s office, which was downstairs, and Mr. Peter’s of¬ 
fice was upstairs. Referring to the so-called option, as to 
whether I signed one paper or two papers that day, I do not 
remember. T think I took the option away with me. I do 
not have any definite memory on it, but I just cannot think 
that I would leave it at the bank with him after signing it. 


I have no memorv about it. 

Thereupon on recross examination the witness further 
testified: T do not know that this option was si.sjned in 
duplicate, that I took one copy and the Washington Loan & 
Trust Company kept the other. I do know that the copy 
which has been exhibited is a carbon copy. I do not; know 
that I got the original. I do not know that when 1 was 
getting an option from the Washington Loan & Trust Com- 
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pany that T took the original and they kept the copy. It 
would seem to me that I did take it. I do not know that I 
did, but I am very willing to look over my records and try 
to find it. 

Thereupon the plaintiff announced his case closed. 
Whereupon counsel for the defendant moved the Court to 
direct the jury to return a verdict for the defendant, and, 
after hearing argument, the Court granted said motion and 
directed the jury to return a verdict for the defendant, to 
which ruling of the Court the plaintiff then and there noted 
an exception which was duly entered upon the minutes of 
the Court; and the jury, pursuant to the direction of the 
Court, then and there returned a verdict for the defendant. 

And be it further remembered that the foregoing contains 
the substance of all the evidence given on the trial, and 
whenever in the aforesaid statement of testimonv given bv 
anv witness on the trial of this cause the same is set forth 
in question and answer form or in totidem verbis rather 
than in narrative form, the same was so stated and 
59 is so included because this course was deemed neces¬ 
sary in order that it might be properly stated in this 
bill of exceptions; and each of the exceptions stated to have 
been taken by counsel for the plaintiff were so taken at the 
time before the jury retired to consider of its verdict; and 
in order that each and all thereof may be preserved and 
made of recdrd in this cause, this bill of exceptions in 
duplicate is hereby allowed, signed, sealed, filed and made 
part of the record in the above-entitled cause this 22 day 
of April, 1936. 

By the Court: 

PEYTON GORDON 

Justice. 

Settled by Consent. 
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The Washington Loan and Trust Company, 
a corporation, Trustee under the Will of 
Henry Dickson, Deceased 

Appellee. 


BRIEF FOR APPELLANT 

Appeal from a judgment of the Supreme Court of 
the District of Columbia. 

That Court directed a verdict in favor of thb de¬ 
fendant at the close of plaintiff’s evidence and the 
appeal is from the judgment rendered on that ver¬ 
dict. 

STATEMENT OF CASE 

Wardman sued the Washington Loan and Trust 
Company, Trustee under the Will of Henry Dickson, 
for the agreed value of services which he performed 
for the Trustee in France. Part of the trust estate 
was a hotel in Nice, France, which the Will directed 
the Trustee to sell after the death of a life tepant. 
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Wardman was in the habit of going to Europe every 
year and the Trustee, knowing this, sent for Ward- 
man, and requested him to go to Nice, France, and 
endeavor to interest one George Busby of that city, 
who was operating the hotel, in its purchase, and 
agree with Wardman that if Busby did purchase the 
property for $100,000.00, the Trustee would pay 
Wardman $10,000.00 or 10% of the purchase price. 
Wardman had no occasion to go to Nice, France, 
except on this mission and made three trips to Nice 
for that purpose; one in 1925, the other two in 1926. 
Wardman could not speak French and on the second 
and third visits took with him, at his own expense, 
an interpreter. On the second visit which he made 
to see Busby, Busby offered to pay $100,000.00 for 
the property (R. 10) and took Wardman to a lawyer 
in Nice to draw the contract; this lawyer in Nice 
was the attorney of the Washington Loan and Trust 
Company, Trustee (R. 10-16). For some reason this 
lawyer advised Busby not to sign any contract at that 
time (R. 23), the lawyer spoke in French which 
Wardman could not understand and did not know 
what he and Busby were saying (R. 23) except that 
the lawyer I did say to Busby in English “You had 
better not make this offer right at this time” and 
Busby said to Wardman “We will just have to let 
this lay off ifor a little while; the lease has got seven 
or eight years to run” (R. 23). Wardman returned 
to Washington, reported to Mr. Edson, President 
of the Washington Loan and Trust Company, and 
set up a correspondence with Busby upon the sub¬ 
ject. This correspondence appears R. 10-17. There 
was no need for haste about closing the sale, for, as 
the pleadings admit, the property was encumbered by 


2 


a lease which did not expire until 1933, ancjl under 
the Will the Trustee could not sell the property 
until after the death of the life tenant, Mrs.! Busby, 
who was alive and in good health when Wirdman 
was in Nice; he saw her there. The Washington 
Loan and Trust Company subsequently sold the 
property to Busby for $100,000.00 without Ward- 
man’s knowledge. When he heard of it he accosted 
the officials of the Trust Company upon the subject; 
they admitted the sale to Busby for that price, but 
refused to pay him anything. Wardman thought 
suit for the $10,000.00 commission and at the con¬ 
clusion of the evidence for the plaintiff the Court 
below directed a verdict for the defendant. 

ASSIGNMENTS OF ERROR 

The assignments of error will be considered in 
reverse order. 

4. The Court erred in directing the jury to return 
a verdict for the defendant. 

2. The Court erred in excluding from evidence 
the letter of September 19, 1933 from Harry Ward- 
man to John Joy Edson. 

1. The Court erred in refusing to allow thfe wit¬ 
ness Wardman to testify to the conversation Which 
he had with Mr. Edson after he signed the Option 
offered by the plaintiff. 

THE COURT ERRED IN DIRECTING 
THE VERDICT 

It is to be observed that the contract sued op was 
not the ordinary contract of a real estate broker to 
sell a piece of real estate; the situation was unusual; 
the property was in France; the property \^as a 
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hotel and was being operated by George Busby; the 
contract sued on was (R. 2) “Wardman was to 
endeavor to interest one George Busby of Nice, 
France to purchase the said Busby Hotel at the death 
of Mary Ann Busby, either during or after the ex¬ 
piration of said lease, at the price of $100,000.00 and 
agreed to pay plaintiff 10% of the purchase price 
should the said George Busby purchase the said 
property.” 

The contract as laid in the declaration was proven 
by Wardman’s testimony (R. 19-20) “Mr. Edson 
called me in there to get George Busby interested in 
that property and I know I have been to Nice three 
times. The first time I had the conversation with Mr. 
Edson was in 1925 and I think it would be around 
June or July. It was before I went to Europe; Mr. 
Edson at that time told me that if I would get George 
Busby interested in the property and if they sold it 
to George Busby for $100,000.00, that the Washing¬ 
ton Loan and Trust Company would pay me 
$10,000.00.” That Wardman did go to France, that 
he did interest George Busby, that Busby offered him 
$100,000.00 for the property and that the Washing¬ 
ton Loan and Trust Company subsequently sold 
George Busby the property for $100,000.00 is undis¬ 
puted for there was no testimony offered by the de¬ 
fendant in contradiction. Thus every element neces¬ 
sary for a recovery was proven. The reason which 
actuated the trial Justice in directing a verdict can¬ 
not be discussed, for he announced no reason. 
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THE COURT ERRED IN EXCLUDING THE 
LETTER FROM WARDMAN TO EDSfc>N 

I 

The letter appears on page 40 of the Record. It 
is as follows: j 

“Harry Wardman 
Washington, D. C., 

“1512 K Street, N.W., 
September 19, 1933. 

“Mr. John Joy Edson, 

Equitable Building Association, 

Washington, D. C. 

My dear Mr. Edson: 

I understand that you sold the property at 
Nice, France, for the John Dixon Hom^, to the 
party that I went to see on two different occa¬ 
sions. I went to a great deal of expense and 
devoted a lot of time in this matter, in fact, I 
took a man with me to Nice from Londbn who 
spoke French. 

You promised me that if this sal^ w*ent 
through that you would see that I got a commis¬ 
sion of 10%, however, I am not going to isk you 
for the 10%, but my expenses were about 
$1,000.00 in trying to effect this sale and t think 
that I should be reimbursed for at least the ex¬ 
penses which I incurred. 

Very truly yours, 

Harry Wardman” 

i 

No reply to this letter was ever made. j 
The letter was offered on two theories: 

First, the letter definitely stated that Edson had 
agreed to pay Wardman 10% commission and that 
the property had been sold “to the party that t went 
to see” (Busby). I 
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The appellant contends that the letter, unanswered 
and unexplained, was proper to be considered by the 
jury, as an admission on both points; that the de¬ 
fendant had sold to Busby, and had agreed to pay 
Wardman 10% if they did sell to Busby. 

Second, appellant contends that the use of this 
letter by the defendant in its cross-examination of 
Wardman, made it admissible in evidence. This use 
appears on!page 32 of the Record. Defendants 
counsel handed the letter to Wardman, and required 
him to use it in refreshing his memory as to dates, and 
Wardman did so. Appellant conceives that he had 
the right to exhibit the letter to the jury, so that they 
might see from the letter itself, that it could refresh 
Wardman’s recollection, and that he was correct in 
fixing the dates. 

THE COURT ERRED IN REFUSING TO ALLOW 
WARDMAN TO TESTIFY TO THE 
CONVERSATION WITH EDSON 

The exclusion of this evidence and the proffer of 
proof appear R. 41. 

The importance of this testimony grows out of the 
defendant’s cross-examination of Wardman, and its 
claim that Wardman had abandoned the matter. 
During cross-examination (R. 30-31) and elsewhere, 
the defendant advanced this claim of abandonment: 

“Q. After you got that option, you say you never 
went to Europe?” 

“A. No.” 

“Q. You never did anything about it?” 

“A. Yes.” 
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“Q. What did you do?” 

Appellant contends that this question gave him the 
right to testify to what he did with Mr. Edsbn: that 
he talked with Mr. Edson, and that Mr. Ed^on said 
to him (R. 41)—“There is no hurry about it, any¬ 
how, until the woman dies, and let us let thq matter 
drag along”; for this was the proffer of prqof. 

If it be remembered as stated in the declaration 
(R. 2) and admitted in the plea (R. 3) that the 
property could not be sold until Mrs. Busby’^ death, 
and that it was encumbered by a lease which did not 
expire until 1933, the vitality of this excluded evi¬ 
dence becomes manifest. 

That the judgment should be reversed, is tfespect- 
fully submitted. 

Daniel Thew Wright, 
Philip Ershler, 

Attorneys for Appellant. 
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The Washington Loan and Trust Com pa 
Corporation, Trustee Under the Will 
Henry Dickson. Deceased. Appellee. 


FY, A 

OF 


APPEAL FROM THE SUPREME COURT OF THE DISTI 
COLUMBIA (.NOW DISTRICT COURT OF THE UN 
STATES FOR THE DISTRICT OF COLUMBIA) 


HCT OF 
IT ED 


BRIEF ON BEHALF OF APPELLEE 


PRELIMINARY STATEMENT 

This is an appeal by appellant (plaintiff I below) 
from a judgment of the Supreme Court of the j)i strict 
of Columbia (now District Court of the United! States 
for the District of Columbia) for appellee (defendant 
below) upon a verdict of the jury by direction] of the 
court below. 
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For convenience appellant will hereafter be re¬ 
ferred to as iplaintiff and appellee as defendant in ac¬ 
cordance with the alignment of the parties in the 
court below. 


STATEMENT OF THE CASE 


The plaintiff sued the defendant, Trustee under the 
Will of Henry Dickson, deceased, to recover the sum 
of Ten Thousand Dollars ($10,000). 

In his declaration plaintiff alleged that the defend¬ 
ant is Trustee under the Last Will and Testament of 
Henry Dickson, deceased; that at the time of his death 
decedent was the owner in fee simple of certain real 
estate with improvements thereon, situated at Nice, 
Franco, known as the Busby Hotel. The declaration then 
sets out a certain provision of the Will of Henry Dick¬ 
son respecting the powers of the Trustee concerning 
the sale of said real estate (R. 2), alleges that plaintiff 
was and is a real estate broker, and that in August, 
1925, defendant requested plaintiff to endeavor to in¬ 
terest one George Busby of Nice, France, to purchase 
the Busby Hotel at a price of One Hundred Thousand 
Dollars and agreed to pay plaintiff Ten Per-centum 
of the purchase price should said George Busby pur¬ 
chase the property. (R. 2) 

The declaration then alleges what it is claimed plain¬ 
tiff did in the endeavor to interest Busby in the pur¬ 
chase of the property; alleges that thereafter on or 
about April 1, 1933, defendant sold said property to 
Busby for the purchase price of One Hundred Thous¬ 
and Dollars and has failed and refused to pay any sum 
to plaintiff. (R. 2) 
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To the declaration defendant filed its plea which is 
a specific denial of the alleged cause of action of plain¬ 
tiff. (R. 3-4) 

Upon the issue joined, the cause was tried to a jury, 
and upon the conclusion of the case of the plaintiff, the 
court below, upon motion of the defendant, directed 
the jury to return a verdict for the defendant. From 
the judgment entered thereon plaintiff prosecutes this 
appeal. 

The principal question presented on this appeal is 
tlie alleged error of the court below in granting the 
motion of defendant for a directed verdict. TJie plain¬ 
tiff was the sole witness offered in an effort to estab¬ 
lish his alleged cause of action. 

In view of the fact that the determination of this 
question involves a consideration of the evidence be¬ 
fore the Court below it is deemed desirable that the 
testimony of the plaintiff be epitomized with references 
to the pages of the record, so that it may readily be at 
hand. 

PLAINTIFF’S TESTIMONY 

Harry Wardman, plaintiff, testified: 

In 1925 plaintiff then had plans for going to jLondon, 
having been in the habit of going there once or twice 
a year. (R. 7) In the year 1925, about in June, plain¬ 
tiff had a talk with Mr. Kdson and Mr. Lanier, or both 
of them (R. 7-8), (Mr. Kdson and Mr. Lamer having 
died before the cause was tried in the Court below). 
(R. 20)— 

“* * * With respect to the conversation, Mr. 
Kdson called me up from my office and asked me to 
come down to see him. So I went to his office, and 
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while I wa 
to London 
going?’ ‘I 


s in his office he savs: ‘Are you going 
?’ 1 said, ‘Yes, I am.’ ‘When are you 
am going in the next thirty da vs.’ So 

o o • • 


he said, ‘Do you know Xice well?’ 1 said, ‘Well, 

I have been there verv often/ lie savs ‘Do von 

• • • 

know tliei Busby Hotel?' I said, ‘I never heard of 
it, nor have I ever heard of Mr. Busby.’ 


“So then he went into particulars, telling me 
this hotel belonged to Mr. Dickson, I think it was 
John Dickson, who built a home on Fourteenth 
Street about, 1 think it would be around Four¬ 
teenth and Ingraham Streets in that section. He 
said, ‘Well, we have this property in the estate 
and I would like you to go down there and see if 
you can sell it for us.' 


“He at that time called in Mr. Lamer, and the 
three of us, in his office, he said, ‘Do you think you 
can do anything with this projierty?’ I said, ‘I 
will go down there and trv.’ ‘How much com- 
mission would you want ?’ I said, ‘I want ten per 
cent and I will pay all my own expenses.’ 

“This was in 192"), and it was in the summer. 
I remember it so well because Xice is a winter 
resort—Tn stating the conversation I had with Mr. 
Edson and Mr. Earner, I am trying to use their 
exact words as near as 1 possibly can. We all 
came into the office and then Mr. Edson says, ‘Yon 


can go ahead and sell this property, and if you 
get $100,000 for it we will pay you 10 per cent or 
$10,000’.” (R. 8) (Emphasis ours) 


Plaintiff went to London within the next thirty days, 
went down to Xice and saw a Mr. George Busby. (R. 8) 
Busby would not give plaintiff any price. Plaintiff 
asked him how much he would pay for the Hotel Busby. 

(R. 8) “He would not give me any price on it, nor I 
could not do any dealing with him at all.” (R. 8) 

(Emphasis ours). 


o 


Plaintiff went to London the second time ii|i Decem¬ 
ber, 1925. (R. 9) Plaintiff was then interested ]n a hotel 
in London. "Went to Paris during the Christinas holi¬ 
days, and it must have been in December, [ 1925, or 
January, 1920, about that time, plaintiff went to Nice, 
taking with him from Paris a man named Tec.dv Reed 
who spoke French. (R. 9) 

On the second visit to Nice plaintiff saw Busby who 
said, “Mr. Wardman, I will give $100,000 for this 
property.” Plaintiff asked if Busby would wjritc him 
a letter to that effect and Busby replied that lie would 
go up and see the lawyer for the 'Washington Loan 
and Trust Company. Plaintiff and Busby wept up to 
this lawyer to draw this contract “and then for some 
reason or another he did not draw the contract nor did 
he send us the letter for the $100,000.” (R. 10) (Em¬ 
phasis ours). 

When plaintiff came back lie reported to Mil. Edson 
that he could sell the property for $100,000, ibut ad¬ 
vised him not to accept that amount. (R. 10) | 

Under date of February 17, 1920, plaintifif wrote 
Busby a letter (R. 10-12) in which he stated t.hjat upon 
his return he had discussed the matter with Ithe de¬ 
fendant and in said letter said, 

“I told them that from the informatioil I was 
able to gather, I thought the property was worth 
about $130,000. However, they have had informa¬ 
tion from other sources which has led them to be¬ 
lieve that the property is worth in the neighbor¬ 
hood of $140,000. I cannot help but agree t|hat the 
price they are asking is about the right |price.” 
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“If you are interested in purchasing the prop¬ 
erty and will send me a signed contract or author- 
ization similar to the one enclosed tor $1*20,000, 
together with a deposit, 1 will talk to the trustees 
and do my best to have them accept the same. I 
told them that I might have secured a proposition 
from you for $110,000 if I had had a little more 
time, but they were not agreeable to selling for 
that amount.” (R. 11) (Emphasis ours) 

Accompanying said letter was a draft of a proposed 
authorization to the plaintiff to offer to the Washing¬ 
ton Loan aiifl Trust Company $120,000 for the pur¬ 
chase of the Busby Hotel. (R. 11) Busby never sent 
back this form of contract. (R. 12) 

Under date, of February 14, 1020, Busby wrote plain¬ 
tiff inquiring whether he thought defendant would ac¬ 
cept $00,000 for the property. (R. 12) 

Plaintiff testified that he made a third visit to Nice 
and that this was in January, 1027. (R. 17) On the 

occasion of the third visit plaintiff took with him, from 
London, a man by the name of Bick. Plaintiff testified 
that on the third visit to Nice “I did contact Mr. Busbv 
on the last visit and 1 did talk with him. The upshot, 
of it was that there was not anything definite and he 
did not make me an offer.” (R. IS) (Emphasis ours) 
Plaintiff testified that he heard the property had 
been sold, and he saw Mr. Edson when he heard this. 
He talked with Mr. Edson, who turned him over to 
Mr. Peter, and he wrote plaintiff a letter a long time 
after that. (R. IS) 

Plaintiff is not sure .just when he saw Mr. Edson but 
finally fixed it as being in 1922. (R. 18-19) When 

plaintiff went to see Mr. Edson about an adjustment he 


got very angry and sent plaintiff over to see Mr. Peter. 
(R. 19) 

In 1933 plaintiff talked with Mr. Harry Meein, Presi¬ 
dent of the defendant company, who told him they had 
sold the property and he thinks Mr. Meein told him 
they had gotten $100,000 for it. (R. 19) 

CROSS EXAMINATION 

I 

On cross examination plaintiff testified: 

At the time I had this conversation with M r. Edson 
he called in Mr. Larner. They are now dead. 1 did 
not have any agreement in writing with the defendant. 
(R. *20) 

When I came back from London in 1925 I ^aw Mr. 
Edson and talked with him, and I told him I h[ad been 
unable to interest George Busby in the property. (R. 

21) (Emphasis ours) 

I went to Europe the second time either in Decem¬ 
ber, 1925, or January, 1926. That is the time 1 took 
Ted Reed along. On that occasion “I could not come 
to any terms with Mr. Busby. When I came back 
from that trip in 1926 I saw Mr. Edson and I did re¬ 
port to him that I had been unable to get Busby inter¬ 
ested in the property.” (R. 21) (Emphasis ours) 

They told me that they were willing to sell ti e prop¬ 
erty to George Busby for $100,000 and pay me a com¬ 
mission of $10,000 which would mean $90,000 net to 
them. That is the offer they gave to me to give to Mr. 
Busby. I did not offer the property to Mr. Busby for 
$100,000. The reason I did not do that was because T 
thought it was worth more. I did not tell Busby that 
I was authorized to offer it to him for $100,000. 
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“When I went hack the second time in Decem¬ 
ber, 1925, or Januarv, 192b, I got an offer from 
Mr. Busby in a way, in which In* said, fc I will give 
$100,000 for this property,' but 1 held him up to 
$120,000.*' (R. 22) I think Busby did offer $100,- 
000 on that occasion. (R. 22-22) 

At the time plaintiff wrote the letter to Mr. Busby 
dated February 17, 192b, (R. 10-12) in which I sought 
to have him sign a contract to purchase the pro])erty 
for $120,000 and advised him that the defendant was 
not agreeable to sell for $110,000, Mr. Kdson had au¬ 
thorized me to endeavor to interest Mr. Busby in ihe 
sale of the property for $100,000. (R. 25) 

Plaintiff testified that when he wrote Busby on 
March 18, 192b (R. 14), that he wa> negotiating to sell 
the lot on the other side of the street from the Busby 
Hotel and had “an offer for the lot alone almost as 
much as you offer for the hotel and the lot combined”, 
he remembers such an offer, it was from Teddy Reed, 
who is a real estate man in Paris. I did not have an 
offer, but what I did have was just like any other real 
estate broker. Reed said, “I think I can get vou so 
much for this lot." I did not have a bona fide offer. 
(R. 26) 

At the time plaintiff wrote the letter of March 11, 
1927 (R. 15-lb), to Busby advising him “I believe that 
I can still get the trustees to sell it to you for $120,000. 
This is the very lowest price, and nothing under this 
will be entertained”, it is a fact that the Trust Com¬ 
pany was then willing to take 8100,000 for the prop¬ 
erty. I concealed that from Mr. Busby. (R. 27) ( Em¬ 
phasis ours) 
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Plaintiff testified, “I did not take an option on 
this property to buy it myself”. (R. 27) Upon being 
shown an agreement entered into between the plaintiff 
and defendant, dated April lfi, 1927 (R. 28-29), under 
the terms of which plaintiff acquired from the defend¬ 
ant an option to purchase the property known as the 
Hotel Busby for $100,000 net to the defendant, ‘‘with¬ 
out deduction for any commission” (R. 29), the said 
option being valid for ninety days, plaintiff admitted 
he entered into this agreement and identified his sig- 
nature thereto. (R. 28) 

Plaintiff further testified: 

“After I got this option of April 16, 1927, din¬ 
ing the years 1927, 1928, 1929, 1920, 1921 and 1922, 
as to what 1 did do in the wav of trvind to sell 
this property to George Busby, the only thing 1 
did do more than anything else was to talk to Mr. 
Edson about it. It is correct that I do not re¬ 
member ever having written to Mr. Busby or hav¬ 
ing seen Mr. Busby cr talked to him about it after 
that.” (R. 21-22) ( Emphasis ours) 


HEM II ECT EX A MIX AT IO X 


On redirect examination, in explaining the 
stances under which he obtained the option dab 
lf>, 1927, plaintiff testified: 


‘It came into existence because 1 was going to 
Europe and 1 was going down to see Mr. Busby 
and try to effect a sale. That is what I told the 
officers of the Washington Loan and Trust Com¬ 
pany.” 


circum- 
April 


ed 
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Plaintiff had a talk with Mr. Larner and said to him, 
“I’ve got to have something to show this man if I can 
get this man to sign the contract, that I can sign the 
contract. Otherwise the whole thing will fall through 
and there is the result.” He said, “I will give you an 
option”. (R. 35) Emphasis ours) 

On April 16, 1027, the date on which plaintiff ob¬ 
tained the option to purchase the property, lie sent the 
following cablegram: “April 16, 1927. George Bus¬ 
by, Busby Hotel, Nice, France. Sorry your property 
has been sold subject to your mothers estate and your 
lease. Wardman.” (R. 37) 


KK-C R( )SS EXAM I NATION 


On re-cross examination plaintiff testified: “I sent 
the cablegram after I signed the option.” (R. 37) 
(Emphasis ours) 

Plaintiff testified lie had been dealing for the option 
“about a month before 1 finally got it.” (R. 38) 
Plaintiff further testified: 


“The basis of this telegram which T sent to 
Busby on April lbth is that Tom Pickford met me 
on the street and told me he had bought the prop¬ 
erty. As to whether he told me he had bought the 
property before or after I had this option, it is 
pretty hard for me to tell that. As to whether he 
told me before I got the option or afterwards, they 
both being on the same day, I will tell you, Judge, 
it is hardly possible for me to sign an option on a 
piece of property and at the same time know that 
Tom Pickford had told me that he had bought the 
property. I do not know whether I sent this tele¬ 
gram before the option was handed to me or after¬ 
wards. T do not remember. I certainly would not 
have seeiiihim and wired if T had had the option. 


11 


i i 


Q. You would not have got the opt 


on with- 

out calling it to the attention of the trlust com- 

uglit the 
e gotten 


i i 


< i , 


pany if Pick ford had told you he had boi 
property, could you ? How could you ha\| 
an option if Pickford had already bough) it ? A. 
I could not have taken the option. 

Q. Well, you did take it ? A. Yes. 

Q. Did you toll the Washington Loan & Trust 
Company before you took the option, or did you 
tell anybody in the Washington Loan & Trust Com¬ 
pany before you took this option, that Pickford 
had told you he had bought the property? A. Yes. 

“Q. Whom did you toll? A. 1 told—well, I 
would not saw I can not answer that. 


“Q. What? A. I can not answer that| 
39-40) 

ARGUMENT 


I. 


> ? 


(R. 


The Court below did not err in directing- a verdict 

for the defendant. I 

I 

I 

Counsel for plaintiff argue (Hr. p. 3-4) that Lie con¬ 
tract sued on was not the ordinary contract of a real 
estate broker to sell a piece of real estate; that the con¬ 
tract was unusual in that it was the agreement |of the 
parties that plaintiff was merely to endeavor to inter¬ 
est Busby to purchase the property, and should Busby 
purchase the property for $100,000, the defendant 
would pay to plaintiff the sum of $10,000. (Br. p. 3-4) 
Whatever may be the allegations of the declaration 
as to the nature of the agreement between the parties, 
on this appeal we are dealing with the evidence offered 
by the plaintiff to support the claim set up in thh dec- 
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laration. Plaintiff testified as to the conversation lie 
claims to have had with Mr. Edson, which is the basis 
of the action. He testified that Mr. Edson said, “You 
can go ahead and sell this property, and if you get 
$100,000 for it we will pay you 10 per cent or $10,000.” 
(R. 8) (Emphasis ours) 

It will thus, lie seen that the agreement between the 
parties, as testified by the plaintiff was that he was to 
sell the property and if he got $100,000 for it lie was 
to receive a commission of ten per cent. 

The evidence establishes that plaintiff did not sell 
the property, land therefore he did not become entitled 
to any commission. 

Concerning his efforts to sell the property to Busby, 
plaintiff testilied, on the first visit to Nice in 1925, “He 
(Busby) would not give me any price on it, nor 1 could 
not do any dealing with him at all." (R. 9) 

Respecting the second visit to Nice (December, 1925 
or January, 1926), plaintiff testified, Busby said he 
would give $100,000 for tin* property, they went to see 
a lawver to have a contract drawn “and then for some 
reason or another he did not draw the contract nor did 
he send us the letter for the $100,000." (R. 10) Again, 
plaintiff testified, on that occasion “I could not come 
to any terms with Mr Busby’’, and when plaint iff re¬ 
turned he reported to Mr. Edson that he “had been un¬ 
able to get Busby interested in the property." (R. 21) 
“Busby said, *1 will give $ 100,000 for this property', 
but I held him up to $120,000." (R. 22) 1 

Plaintiff testified he made a third visit to Nice in 
Januarv, 1927, and on that visit, “I did contact Mr. 
Busbv on that last visit and I did talk with him. The 
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upshot of it was that there was not anything definite 
and he did not make me an offer”. (11. 18) 

In addition, after plaintiff returned from tjhe third 
visa to Xicc In* wrote Rushy on March 11. 1 
he still believed he could get the Trustees to 
property for $120,000. “This is the very lowejst price, 
and nothing under this will be entertained”, < 
the Trust Company was then willing to accept $100,- 
000 for the property. (R. 27) 

Following this, on April 16, 1927, plaintiff 


>2< that 
sell the 


h'/o an agreement whereby he acquired an o 


entered 
ition to 


purchase the property, within ninety days, for $100,000 
“without deduction for any commission”. (R. 29) 

'Whatever may be the contention of plaintiff as to the 
nature of the agreement lie claims to have had fvitli de¬ 
fendant, yet, from the evidence it is clear tha, it was 
nothing more than an ordinarv agreement of a real 
estate broker to sell real estate upon an agreed com¬ 
mission. In such case the broker does not earn a com- 
mission unless and until he is able to produce! a pur¬ 
chaser who is ready, able, and willing to buy. This, 
plaintiff did not do, and therefore he did not become 
entitled to the commission. 

Plaintiff’s testimony clcarlv established that lie did 

• • 

not sell the property to Busby, that Busby did not make 
an offer to purchase the property for $100,000, and 
according to plaintiff’s own admission he was even 
“unable to get Busby interested in the property”. 
(R, 21) 

For the foregoing reasons plaintiff failed to make 
out a case which entitled him to go to the jury, and the 
court below properly granted the motion of the defend¬ 
ant for a directed verdict. 
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Battle v. Price, 63 App. D. C. 326 (1934): 

ilitz, Associate Justice (p. 327): 

“To become entitled to a commission, a broker must 
find a purchaser who is able and willing to buy on the 
identical teiims offered by the seller. Heurich v. Sul¬ 
livan, 52 App. 1). G. 95, 281 F. 599: Shinn v. Fvans. 37 
App. 1). C. 304: Beougher v. ('lark, Si Kan. 250, 106 I\ 
39, 27 L. R. A. (X. 8.) 19S. This the plaintiff did not 
do. ’ ’ 

Ferreyros v. Fox Theatres ('<>rp., 6S F. (2d) 575 (App. 
D. C. 1933): 

Action for damages for negligence, by reason of a 
dancer on the stage of the theatre being- injured by an 
elevator or lift, which forms a part of the stage proper. 

The court instructed a verdict for defendant. From 
the judgment, plaintiff appeals. Affirmed. 

Groner, Associate Justice (p. 576): 

“The rule in the federal courts in relation to the 
right of a court to withdraw a case from the jury is 
that whenever the evidence is clearlv such that if a 
verdict were rendered for one of the parties the other 
would be entitled to a new trial, it is the dutv of the 
judge to direct tin* jury to tind according to the views 
of the court. Penna. R. Go. v. Ghamberlain, 2S8 F. S. 
333, 343, 77 L. ed. 819.” 

Wilson v. Borthn. 62 F. (2d) S66 (App. I). G., 1932): 

Action for damages against a physician for mal¬ 
practice. Upon a directed verdict for the defendant 
at the close! of all the evidence, plaintiff appeals. 
Affirmed. 


Robb, Associate Justice (p. 868): 

“ ‘Where the evidence upon any issue is all on one 
side or so overwhelmingly on one side as to leave no 
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room to doubt what the fact is, the court should give a 
peremptory instruction to the jury. People’s Savings 
Bank v. Bates, ll20 U. S. 556, 562, 30 L. ed. 754; South¬ 
ern Pacific Company v. Pool, 160 U. S. 438, 4^0, 40 L. 
ed. 485. ...” 

Pennsylvania Railroad Company v. Chamberlain, 
288 U. S. 333 (1933). I 

Mr. Justice Sutherland (p. 343): j 

‘‘It repeatedly has been held by this court that be¬ 
fore evidence may be left to the jury, ‘there is a pre¬ 
liminary question for the judge, not whether there is 
literally no evidence, but whether there is any upon 
which a jury can properly proceed to find a verdict for 
the party producing it, upon whom the onus of proof 
is imposed.’ Pleasants v. Fant, 22 Wall. 116, 120, 121, 
22 L. ed. 780, 782.” 

Pleasants v. Fant, 22 Wall. 116, 22 L. ed. 780 (1875): 

In affirming a judgment on a directed verdict the 
court, by Mr. Justice Miller, said (p. 783): 

“Must the court go through the idle cereijnony in 
such a case of submitting to the jury the testimony 
on which plaintiff relies, when it is clean to the 
judicial mind that if the jury should find a verdict 
in favor of plaintiff that verdict would be set aside 
and a new trial had l Such a proposition is absurd, 
and accordingly we hold the true principle to be, 
that if the court is satisfied that, conceding all the 
inferences which the jury could justifiably draw 
from the testimony, the evidence is insufficient to 
warrant a verdict for the plaintiff, the court should 
say so to the jury.” 

Moreover, although plaintiff at first denied that he 
had taken an option to purchase the property (R. 27) 


yet when confronted with the option agreement dated 
April 16, 1627, he admitted tiiat it bore his signature 
and that he had entered into that agreement. (R. 
28-29) After plaintiff obtained the option on April 16, 
1627, through the years 1627 to 1622. he tostilied, it is 
correct that lie does not remember “ever having written 

to Mr. Busbv or having: seen Mr. Busbv or talked to 

» « • 

him about it after that". (R. 21-22) 

On redirect examination, in undertaking to explain 
the circumstances under which he obtained the option, 
plaintiff testified he was expecting to go to Kurope, 
that he had a talk with Mr. Lanier in which plaintiff 
said, “I've got to have something to show tliis man if I 
can get this man to sign the contract, that 1 can sign 

the contract. Otherwise tin* whole thine, - will fall 

» 

through and there is the result". He said. “I will give 
you an option". (R. 22) After plaintiff obtained the 
option he cabled Busby on Aprii 16, 1627, “Sorry your 
property has been sold subject to your mother's estate 
and your lease". (R. 27) 

We maintain that even though nlaintiff mav have* 

* * 

entered into an agreement in 1622 to undertake to sell 
the property to Busby for $100,000. and if he sold it to 
Busby lie was to be paid a commission of 10 per cent, 
nevertheless, the agreement of option mitered into be¬ 
tween the parties on April 16, 11*27. is so wholly incon¬ 
sistent with the prior agreement as to operate as a 
rescission and termination thereof. 


It will beinoticed that by the agreement of April 16, 
1927, plaintiff acquired the right to buy the property 
for $100,000 “without deduction for any commission" 
(R. 29), and he testified that he obtained the option so 
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Heel visit 


that he could deal with Busby upon his expe 
to Nice sometime after April, 19*27. (K. 35) 

Assuming for the purpose of the argument t|iat plain 
tiff did have an agreement as a broker to sell 
ertv—which we elenv—nevertheless, the agr< 

• • 7 « 7 


[the prop- 
omen t of 


option is so inconsistent with the alleged brokerage 
agreement that the two cannot stand togethej*. In the 


broker's agreement plaintiff was dealing as 
and in the option agreement he was dealing ; 


eipal. Tlie two inconsistent agreements relating to tin 
same subject matter, namely, the sale of the rc 
could not be operative at the same time. This 


al estate, 
being the 


case, it results that when plaintiff entered into the op 


tion agreement the prior agreement of re; 
broker—if it ever existed-—coast'd to exist, as 
tion of law the later agreement covering the > 
jeet matter, namely, the sale of the* real estate 
(‘d the prior agreement. 

•; KVtnff on Cnulracts. lo : Sec. 1S35. New Contract in 
consistent with old. 


in agent, 
s a prin- 


d estate 
>y opera- 
ame sub- 
l rescind- 


modified 
e earlier 


“A contract mav also be discharged or 
bv a new contract inconsistent with th 
contract so that thev cannot subsist together, even 
though there is no express agreement that the new 
contract shall have that effect. As a general rule, 
where the new contract is in regard to 
matter and has the same scope as the oa 
tract and the terms of the two contract 


consistent either in whole or in a substantial part, 


It'he same 
lier con- 
s are in- 


new con- 


so that they cannot subsist together, the 
tract abrogates the earlier one in toto a|nd takes 
its place. * * *” 
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6 R. C. L. p. ( J2.-J (Contracts) : 

Sec. Implied Rescission by Substituted 

Agreement. —“Again. a contract need not be re¬ 
scinded by an express agreement to that effect. 
If the parties to a contract make a new and in¬ 
dependent agreement concerning the same mat¬ 
ter, and the terms of the latter are so inconsistent 
with those of the former that they cannot stand 
together, the latter mav be construed to discharge 
the former. One contract is rescinded bv another 
between the same parties, when the latter is in¬ 
consistent with, and renders impossible the per¬ 
formance of, the former, but if, though they differ 
in terms, their legal effect is the same, the second 
is merelv a ratification of the first, and the two 
must be construed together ..." 


13 C. J. 583 (C'outracts) : 

Sec. ~m. B. Discharge by Agreement—1. In Gen¬ 
eral. “As a contract is the result of agreement, 
so an agreement may put an end to a contract. 

Therefore a contract mav be discharged at anv 

• • 

time before the performance is due by a new 
agreement with tin* effect of altering the terms 
of the original agreement or of rescinding it al¬ 
together: and a claim under the original contract 

mav then be met bv the new agreement so far as 
• • 

the latter operates to alter or to rescind tin* for¬ 
mer. The discharge mav take tin* form either of 

• * 

a total obliteration of all contractual relations be¬ 
tween the parties in regard to the subject matter 
of the contract, *r it may be effected by tin* sub¬ 
stitution of a new agreement in place of the old 


one. 


77 
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2 Amer. Law Inst .—(Restatement of Cont 

770 : 


•acts) p. 


n mcon- 


“Sec. 408. A contract containing a ter 
sistent with a term of an earlier contract I between 
tlie same parties is interpreted as including an 
agreement to rescind the inconsistent terjn in the 
earlier contract. The parties may or may not at 
the same time agree to rescind all the other pro¬ 
visions of the earlier contract. Whether they do 
this is a question of interpretation, except as this 
rule is qualified by the rule stated in $223.” 

Housekeeper Pub. Co. v. Swift, 97 F. 290 (0. C. A. 

8th Cir., 1899) p. 294: 

‘‘We have, then, two contracts between the same 
parties for the sale of the same property,—the 
earlier for the sale for $25,000 in cash and $25,- 
000 in notes, and the latter for $25,000 in cash, 
without aiiv notes. What was the legal effect of 
the subsequent contract upon its predecessor? In 
the absence of fraud or mutual mistake*—and the 
complaint contains no allegations sufficient to sus¬ 
tain a charge of either,—there can be no doubt 
concerning the answer which ought to be given 
to this question, under the law. The later con¬ 
tract covers the entire subject-matter of the 
earlier one. It is complete in itself. Tt is incon¬ 
sistent with the preceding contract. The two can¬ 
not stand together. There was but one sab of this 
property, and this sale could not have been for 
$50,000 and for $25,000 at the same time. A sub¬ 
sequent contract completely covering ti e same 
subject-matter, and made by the same pa -ties, as 
an earlier agreement, but containing terms incon¬ 
sistent with the former contract, so that the two 
cannot stand together, rescinds, supersedes, and 


is substituted for the earlier contract, and becomes 
the only agreement of the parties on tin* subject. 
(Cases cited) The legal effect of the contract of 
Julv 22d, therefore, standing bv itself, was to re- 
scind the agreement of dune 14th, and to consti¬ 
tute itself the only contract between the parties 
for the sale of the property/' 

Kray, rt al. v. L<>onnr. < t al.. (51 Conn. 4b(>. 2d, A. Mil 

(1892): 

Action td recover royalties claimed to be due to the 
plaintiffs under a contract with the defendants upon 
certain patented articles made* by the latter. Facts 
found and judgment rendered for defendants, and ap¬ 
peal by plaintiffs. Affirmed. 

Plaintiffs, who owned certain patented improve¬ 
ments in the making of corsets, made a written con¬ 
tract with the defendants by which the latter were 
licensed to manufacture and sell corsets with the im¬ 
provement, they agreeing to pay twenty-five cents as 
a license fee for each dozen made and sold. Later the 
plaintiffs signed and delivered to the defendants, and 
the defendants without signing accepted, an agree¬ 
ment, that,'in view of the large amounts which the 
defendants had spent and were spending in advertis¬ 
ing the corsets and pushing the sale of them, they 
might retain fifteen out of the twentv-five cent license 
fee per dozen ‘‘as payment for advertising done and 

to be done bv them as thev might see fit.” Action was 
• * *- 

brought by plaintiffs under the first contract claiming 
that defendants had paid only 10 cents per dozen in¬ 
stead of twentv-five cents rovaltv. Defendants ad- 
mitted this and set up the second contract. 


Ill holding - that the second contract govei 
rights of the parties the court says (p. 463): 


lied the 


vantage 


“It needs no argument nor citation of authori¬ 
ties to show that a written contract executed bv 

• 

all the parties thereto may be modified by a sub¬ 
sequent written contract signed only by the party 
who thereby surrenders some right or ac 
secured to him in the original contract.” 

Again, at page 404: 

“As it is, whatever the suggestion of jtlie pre¬ 
amble (of the second contract), the bodj' of the 
contract is a clear, unconditional modification of 
the original contract, and under it the payment of 
ten cents per dozen, as royalty, was full payment.” 

Ilall , at al. v. Wright, ct al. f 138 Ky. 71, 127 S, W. 516 
(1910): 

Action to recover land. Judgment for defendants. 
Plaintiffs appeal. 

The facts pertinent to the point in question are: In 
1882 Eli Hall conveyed by deed to his son, Joseph Hall, 
a tract of land in Letcher Co., Ky., containing in round 
numbers 2000 acres. In this deed the wife of the ven¬ 
dor did not join. In 1885 Eli Hall and his wife con¬ 
veyed to Joseph Hall and his children in rouijd num¬ 
bers 1500 acres of the same land that was embraced in 
the deed of 1882: it being claimed by appellants that 
the last deed was a substitute for the first, and made to 
carrv into effect a contract bv which the first was re- 
scinded. 

In dealing with this point the court says (p. 80): 

“The two deeds are inconsistent. Bv the first 
the son takes 2000 acres of land, subject to his 
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mother's right of dower. By the second lie takes 
1500 acres of the same land, free from his mother's 
right of dower. But in the latter deed, lie received 
only a life estate, with remainder to his children." 

“The rule is well settled that, where a vendee 
takes a second deed, inconsistent with the first, the 
second vacates and nullities the first. In Am. and 
Eng. Ency. of Law (1st Ed.) Yol. 3, p. 891, it is 
said: ‘If a new agreement be made which is in¬ 
consistent with the former agreement, so that tliev 
cannot subsist together, the* old one is impliedly 
discharged by the new one.' To the same effect is 
Rhoades v. Chesapeake Ohio Ry. Co., 49 \V. Ya. 
494, 3,9 S.E. 209.—: Redding v. Yogt, 140 X.C. 562, 
53 8. E. 337. In AVarville on Yendors, vol. 2, ]). 
970, it isisaid: ‘One of the most common forms of 
rescission bv mutual agreement consists of what is 
termed novation; that is, the entering into a new 
contract which takes the place of the original one, 
and in which it is merged and extinguished. If a 
new contract in express terms rescinds the old one, 
no question can arise: yet the same result follows, 
as a necessary implication, and takes place by 
operation of law, without any express agreement 
to that effect whenever the new contract is mani¬ 
festly in place of or inconsistent with a former 
one, or which renders a former contract impos¬ 
sible of performance’.” 


Simmons rJ Sweenei/, 13 Cal. App. 283, 109 Pac. 265 
(1910): 

Action for damages for violation of contract. Judg¬ 
ment for defendant. Motion for new trial denied. 
Plaintiff appeals. Affirmed by appellate court. Peti¬ 
tion to have cause heard in supreme court denied. 
Defendant entered into a written contract with plain- 


tiff under which the latter was to sell certain land of 
the former for not less than $19,(500 and receive as com¬ 
pensation one third of which was realized over $16,250. 
Subsequently an oral contract was entered into under 
which the plaintiff, who in addition to his occupation 
as a real estate agent was also an auctioneer,! was to 
sell the land at auction for not less than $21,000 and 
receive all that was realized above that price. 

The court, after reviewing- the testimony respecting 
the oral agreement, says (p. 288): 


‘‘There is thus shown a rescission of the 
agreement and the substitution of the pair 


written 
|ol con¬ 
tract. In other words, we have the clear case of 
a novation, “the substitution of now obligation 
for an existing one/ (Civ. ("ode, sec. 1521) Un¬ 
der the construction we are bound to plade upon 
the evidence there can be no controversy that 
after the execution of said written agreement, and 
before any services were performed under its 
terms, the parties thereto entered into another and 
entirely different agreement concerning the same 
subject matter. The only possible question that 
could arise would be whether this was intended to 
be substituted for the written agreement and 
whether the subsequent conduct of appellant in 
attempting to sell the property is referable i;o said 
parol agreement. This was for the court to de¬ 
termine from all the facts and circumstances. 
While there was no express declaration that the 
parol contract was to supersede the written one, 
no other conclusion seems reasonable. The terms 
of these two contracts were entirely inconsistent 
and could not be operative at the same time! But 
the evidence for respondent shows conclusively 
that everything done by appellant toward effect¬ 
ing a sale of the property was in pursuance of the 
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said parol agreement. lie followed its terms in 
advertising- the property and announced to the 
bidders that their bids were rejected and the prop¬ 
erty withdrawn because it did not bring the said 
amount of $21,000. In fact no one can read the 
e\d deuce dispassionately without reaching the con¬ 
clusion that the earlier agreement was entirely 
annulled|by consent and, since appellant failed to 
sell the property for the sum agreed upon, he was 
entitled to no compensation.” 

Myers v. Carnahan, 01 \V. Va. 414, 57 S. K. 134 
(1907): 


Bill bv .\ivers against (’arnahan and others. Decree 


for plaintiff, and defendants appeal. Affirmed. 

On October 12, 1899, plaintiff leased certain oil and 
gas land to Oran C. Bradlev. Bv its terms the lease 
ran for 5 years with provision for extension. It also 
provided that it should terminate unless within 3 
months a well should be completed on it, or, failing 
that, unless the lessee should pay $32.75 quarterly, in 
advance, for each quarter the well remains incom- 
pleted. This lease was later assigned by Bradley to 
defendants. The well was not completed but the quar¬ 
terly payments were made until July 14, 1904, when a 
new lease was ,executed extending the old lease beyond 
Oct. 12, 1904, providing the lessees commence a well 
within 10 days from date and “prosecute the same with 
all due diligence until completed: but on account of 
unavoidable accident, if the well is not completed 
within the life of the lease, or October 12, 1904 ”, then 
$100 per month rent is provided for starting Oct. 12, 
1904. Nothing was done by defendants under this 
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lease and on Oct. 6, 1904, defendants learned that 


Myers had leased to other parties. On Oct. 
days before the original lease would have teij 
defendants started drilling* a well, conipleti 


10, two 
minated 
ins: it in 


Jan., 1905, and drawing oil and gas in paying quanti¬ 
ties. Myers seeks an injunction and decree quieting 
title to the oil and gas. 

Defendants claimed the original lease was in force 

and that they had lived up to it. But the court held 

this lease had been rescinded bv the new lease of Julv 

* • 

14, 1904; that this latter lease had been brokeln by de- 

1 within 
untiff. 


fondants in failing to commence drilling a we 
10 days, and affirmed the decree for Myers, pi 
At p. 419, the court says; 


“An executorv contract mav be discharged bv a 
new contract entered into for that purpose between 
the parties thereto, and if the new contract abro¬ 
gates the earlier one by express terms, no question 
of the intention of the parties can usually arise. 
But a subsequent contract which does not by ex 
press terms abrogate an earlier contract, neverthe 
less will operate as a discharge thereof if it is in¬ 
consistent with such earlier contract." 

Further, at p. 420, the court says; 

“Therefore when we construe the lease with the 
contract subsequently made and endorsed thereon, 
we find certain inconsistent provisions. By the 
original lease it was provided that it should re¬ 
main in force for the term of five years from its 
date, and as much longer as the rent for failure 
to commence operations was paid, and as long 
after the commencement of operations as the 
premises were operated for the production of gas 



and oil, and further that the lease should become 
null and void and all rights thereunder cease and 
determine unless a well should he completed on 
the premises within three months from the date 
thereof, or unless the lessee should pay a stipu¬ 
lated sum quarterly in advance 4 for each additional 
three months such completion should be delayed. 
The provisions of the new lease were that a well 
should be commenced within ten days from the* 
date thereof and the same should be prosecuted 
with all due diligence until completed, but on ac¬ 
count of unavoidable accident, if the well was not 
completed within the life of the lease, or October 
12, 1904, the plaintiff agreed to accept a rental of 
one hundred dollars per month until such well was 
completed. Therefore it clearly appears that this 
provision of the new agreement is inconsistent 
with the provisions of the original lease, and that 
the parties intended to chan ire and did change 
the original lease in this respect, and havinir dom‘ 
so. and not having complied with the terms there¬ 
of, as provided therein, the lease expired at the 
end of five years. Entertaining these views, we 
affirm the decree of the circuit court." 

Toinisoi/I <£* Freeman C <>. v. Tabor. 190 Ky. 7)21, 228 
S. \V. fi (1D21): 

Defendant, appellant, made a contract with one. 
Head, on the 20th of January, 1017, entering into a 
partnership with him whereby defendant would supply 
money and Head would buy up ties for the use of a 
railroad with which defendant had a contract. The 
profits were to be shared equally. Both parties be¬ 
came dissatisfied with this contract and on April 3, 
1917, a new contract was made with Head “for han- 
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ci!iui»- ties" wherein defendants agreed to pay Head 
specified prices for certain kinds of ties “which Mr. 
Head puts out in his territory." Defendant was to re¬ 
ceive 2 cents per tie commission and supply Head 

“with a reasonable sum of monev to carry forward 

» • 

his business.” 

On July 30, 1017, Head, assuming' to act for defend¬ 
ant, contracted with Tabor, plaintiff-appellee, to saw 
7o,000 ties by January 1, ii/IS. In August, Mead, in¬ 
structed Tabor not to begin sawing. This jjiction is 
brought for breach of this contract. Defendant asked 
for an instruction that under the April contract Head 
was not its agent, but the court refused and merely 
submitted the question to the .jury without mentioning 
either contract and then in another instruction left to 
the jury to determine whether the January 20th con¬ 
tract had been terminated. 


In reversing the judgment, the court says (p. / ): 

“Whether the contract of April terminated the 
January contract was a question of law and should 
have been disposed of by the court in its instruc¬ 
tions; likewise the question whether Head had au- 
thority under the April contract to bind appellant 
in the execution of the Tabor contract should have 
been settled by the court. 

“The contracts of January and April were ex¬ 
clusively between the same parties and dealt wholly 
with the same subject matter. The January con¬ 
tract was a partnership, and the purpose for which 
it was entered into was not being accomplished, 
and so the parties sought, by entering into the 
April contract whereby a new plan was adopted, to 
produce better results. 

“When parties sustaining at the time contract¬ 
ual relations with reference to a particular sub- 



ject-matter, again cutc*r into a now contract solely 
with reference to the same subject-matter, the 
terms of which arc inconsistent with those of the 
original contract, ami llir Iran! effect <>( which is 
essential! if (IIffrrm/f . the execution of tin* second 
contract will operate as a rescission of the lirst, 
although there be no express provision to that 
effect.” (Italics ours) 

The court says further: 

I hat the two contracts were inconsistent and 
their legal effect essentially different must be ad¬ 
mitted. Die first was a contract of partnership, 
while the second was only a contract wherobv Head 
was to furnish railroad ties to till certain con¬ 
tracts appellant had. and Head was to receive all 
the profit made thereon except a certain commis¬ 
sion which appellant was to receive in considera¬ 
tion ot furnishing to Head the money with which 
to operate his business. One constructed a part¬ 
nership which authorized Head to bind appellant, 
while the other was merely an agreement by ap¬ 
pellant to buy from Head at stipulated prices such 
ties as he might buy or produce. 

“Head could not operate in the production and 
purchase ot ties as tin* partner of appellant, and 
at the same time and in the same territory operate 
and purchase ties for himself upon which lie would 
get all the profit except a stated commission. As 
the two contracts were inconsistent and their legal 
effect widely different, and the latter was in no 
sense supplementary to or a ratification of the 
first, the latter terminated the former/’ 


II. 

No error in excluding letter, Wardman to Edson 

The letter of September 19, 1933, (R. 40) Wardman 

to Edson, was not admissible on anv tlieorv. Plaintiff 

first contends that because the letter was unanswered 

it amounts to an admission bv the defendant. In the 

* 

first place, there is no evidence in the record that the 
letter was not answered. Plaintiff testified tpat he 
had written the letter (R. 40), but he did not [testify 
that it was not answered. On the contrary, pjaintiff 
testified on direct examination: 

“When I got in touch witli Mr. Edson he turned 
me over to Mi*. Peter and when I got in touch with 
him he was a long, long time in answering the 
letter. You have that letter.” (R. 18) 


On direct examination plaintiff testified that 


some time in February or March in the year that the 
suit was filed that he first heard that the property had 
been sold. (R. 18) After it was stipulated between 


counsel that the suit was filed on May *22, 1934, 


it was 


plain¬ 


tiff testified that the suit might have been filed almost 
a Year after he had the talk with Mr. Edson, that Mr. 
Edson turned him over to Mr. Peter, who wrote plain¬ 
tiff a letter but he was “a long, long time in answering 
the letter”, and that plaintiff’s counsel has that letter. 
(R. 18) 

The letter of September 19, 1933, offered by plain¬ 
tiff on the redirect examination of the witness (R. 40) 
is at most a self-serving declaration and was not ad¬ 
missible against the defendant as an admission against 
interest. 




In refutation of plaintiff’s contention on this point, 

it suffices to sav that there is no evidence in the record 

•> 

that the letter remained unanswered. 

Secondly, plaintiff contends that the letter was 
admissible in evidence because it was first used by the 
defendant and that defendant’s counsel handed the 
letter to AYardman and required him to use it in re¬ 
freshing his memory as to the dates, and AYardman 
did so. 

An examination of the record utterlv refutes the 
contention of the plaintiff. 

On cross-examination plaintiff testified (T\. 32): 


‘‘I told on niv direct examination that sometime 
in 1933 I got some intimation that this Busby prop¬ 
erty in Nice had been sold; that is right. The first 
time I heard it had been sold to this man, well, the 
first time — it would be about the time that vou 
have a copy of Mr. Peter's letter. That is as near 
as I can make it.” 


Thereupon the following occurred (K. 32-33): 

“Bv Mr. Hoover: 

“Q. The letters are not evidence in this case, 
Air. AYardman. I have no objection to lotting 
Judge AYright examine the letters with a view to 
fixing the date, if he wants to do that. Do you 
want to do that? 

“Judge AYright: I do not know whether it would 
help. 

“Air. Hoover: I am not offering the letters in 
evidence. The letters of a type that are not ad¬ 
missible in evidence under well known rules of 
law. But I say I have no objection to fixing the 
date bv that. 


:n 


“Judge AYright: Suppose you let him see that. 


I do not know what the date was. 

“Mr. Hoover: I will hand it to him to | refresh 
his recollection as to the date, without the letter 
being offered in evidence (handing paper to wit¬ 
ness). 

“Judge AYright: Air. Wardman, is the’e any¬ 
thing in there that refreshes your recollection as 
to when vou first heard of it? 

“Air. Hoover: And when you first saw Air. Aleem 
and Air. Edson? 

“The witness: Well, 1 think it was about — you 
see, I did not bother myself—” 

“Bv Air. Hoover: 

* 

“Q. (Interposing) I am asking you to try and 
fix the date, Air. Wardman. That is all we are 
doing now. A. A r ou mean when I found it out ? 

“Q. AYlien you went to see Air. Edson and Air. 
Aleem, as you have testified? A. I think that was 
around Alarcli or April. 

“Q. Alarcli or April of 1933? A. I think so. I 
am not positive, but I think it was.” 


The foregoing excerpt from the record is th|e basis 

for the argument of plaintiff that the letter in question 

was first used bv defendant, and for that reason should 

» < 

have been received in evidence when offered bv the 

* 

plaintiff in the course of the redirect examination of 
the plaintiff as a witness on his own behalf, so that, as 
contended by plaintiff, that they (the .jury) might see 
from the letter itself that it could refresh AYardman’s 
recollection and that he was correct in fixing dates. 
(Br. ]). 6). 

Again, we repeat, the record utterly refutes (be ar¬ 
gument of plaintiff that the letter was used by defend- 



ant. On the contrary, the record shows that the let¬ 
ter was merely tendered to counsel for plaintiff in 
order that he might examine it. Whereupon, instead 
of examining the letter, counsel for plaintiff said “sup¬ 
pose you let him see that, I do not know what the date 
was”. (R. 32) Responding to this suggestion, coun¬ 
sel for defendant exhibited the letter to plaintiff with 
the express limitation, “I will hand it to him to refresh 
his recollection as to the date, without the letter be¬ 
ing offered in evidence.” (R. 32) “Thereupon, coun¬ 
sel for plaintiff put the question, “Mr. Wardman, is 
there anything in there that refreshes your recollec¬ 
tion as to when you first heard of it”? (R. 32) (Em¬ 
phasis ours). Obviously the letter was not used by 
defendant, and the record shows that it did not refresh 
the recollection of the plaintiff. It is axiomatic that 
when a letter is used for the purpose of refreshing the 
recollection of a witness it is not affirmative proof of 
anv fact contained in the letter and is limited to aiding, 
if possible, the recollection of the witness. 

The plaintiff was not entitled to have the letter re¬ 
ceived in evidence for the purpose of having the jury 
determine whether the letter could refresh the recol¬ 
lection of the plaintiff as a witness. That was a ques¬ 
tion to be determined solely by the witness, and was 
outside the province of the jury. The letter in ques¬ 
tion is clearly so inadmissible for any purpose as to 
make it unnecessary to submit further argument to 
convince the Court of the unsoundness of the conten¬ 
tion of plaintiff. 


•) •> 
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III. 


The Court below did not err in refusing- to allc^w Ward- 
man to testify as to the alleged conversation with 
Edson. 


It is maintained by plaintiff that the court below 
erred in refusing to allow him to testify as to “the Iasi 
conversation" lie had with Mr. Edson. This question 
was asked on redirect examination and is (R. 41): 

“Q. In the last conversation which you liad with 

Mr. Edson, the last personal conversation, did you 

and he talk at all about that ladv?” 

% 

It would seem to be the contention of plaintiff that 
the proferred testimony should have been received for 
the reason that the subject had been opened up by de¬ 
fendant on the cross-examination of plaintiff. An ex¬ 
amination of the record will disclose that the cross- 
examination of the plaintiff was not of such a nature 
as to permit the plaintiff to have received in evidence 
the proferred testimony. Plaintiff, on his brief (p. 
6-7) quotes a portion of the cross-examination (R. 
30-31), quotes the question asked by defendant, which 

it is claimed gave plaintiff the right to offer file con- 

V 

versation with Mr. Edson, but omits the answer of the 
plaintiff to the question. The question and answer 
follow: 


“Q. What did you do? A. I had Ttfd Reed 
working on this deal for me. He and I Iwent to 
work, me on this end and he on the other.”[ (R. 31) 


It is manifest that the cross-examination |was di¬ 
rected to developing the fact that from and a^'ter the 


time the plaintiff obtained the option to purchase the 
property on April 16, 1627 he ceased to be a real estate 
broker, and was acting in his own behalf as a principal, 
who had the right to purchase the property in his own 
interest, and to re-sell it at such price and on such 
terms as he might agree to. 

Plaintiff testified that at the time he obtained the 
option he was expecting to go to Europe, and wanted 
the option as a basis for his expected dealings with 
Busby, but that after obtaining the option of April 16, 
1927, “I never went back to Europe, because I started 
to get into trouble.” (R. 30) 

Moreover, jit is to be noticed that the question put 
to plaintiff was limited to what was said by Mr. Edson 
in the conversation about the lady (Mrs. Busby) (R. 
41) It is submitted that anything that may have been 
said about Mrs. Busbv in that conversation would not 
be material on the question as to the nature of the 
agreement, if any, between the plaintiff and defendant 
as to sale of the Busby Hotel. It is maintained that 
the proffered testimony was not admissible, and there¬ 
fore it was not error for the court below to exclude it. 


CONCLUSION 

In conclusion it is respectfully submitted that the 
court below did not err in granting the motion of the 
defendant for a directed verdict, or in ruling as to the 
admissibility of evidence, as contended by plaintiff, 
and the judgqient appealed should be affirmed. 

Respectfully submitted, 

Arthur Peter, 

George P. Hoover, 

Attorneys for Appellee. 


September 25, 1936. 



